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PART I: Messa ge from the Interim Chair 


I am honoured to have been appointed interim Chair of the RCMP External 
Review Committee by the Governor General in Council during this past year. My 
years as the Executive Director and Senior Counsel prepared me only partly for 
the complexities of the Chair’s duties. However during this year, certain of the 
impressions that I had developed beforehand were confirmed. Most strikingly, 

I found that those who are not routinely involved in employment grievances or 
discipline appeals tend to misconstrue the critical role performed by administrative 


tribunals like the ERC. To best explain it, I offer the following analogy. 


Consider the law as a science like physics. Tribunal counsel are technical experts 
in their discipline, just as physicists and engineers are experts in theirs. Decision 
writers are to the law, what architects are to engineering. As architects make use 
of new materials and new processes to build from fundamental elements, tribunals 
apply new case law and regulations to ancient principles. In their respective 
spheres, decision writers and architects alike create solutions to modern day 
challenges. A decision or recommendation can be equated with a bridge, a 
building, or a machine. The best are lasting things of beauty. We build on the 
wisdom and on the lessons of our forbears. Hammurabi is our Archimedes; 


Lord Denning our da Vinci; and Louise Arbour our Frank Lloyd Wright. 


The ERC conducts a specialized and highly technical review of the cases 
referred to it. The ERC does not represent the interests of either the RCMP 
management or the RCMP members. Its reviews are objective, impartial and 
fair. Canadians want to know that the Force is a principled public institution 
governed by rules that reflect contemporary society. The ERC's reputation for 
integrity lends credibility and legitimacy to the RCMP’s internal processes. 


I am indebted to the former Chair, Catherine Ebbs, who set the highest 
standard of fair scrutiny and compassionate professionalism and who left a 
legacy of respect for individuals that pervades the culture of the ERC. Iam also 
indebted to the excellent staff of the ERC who, with precision and accuracy, 
ensure that the Chair’s role can be executed faithfully. 


David Paradiso 


Interim Chair 
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Message from the Former Chair 


I was ERC Chair for eight years, from April 2005 to July 2013. It was an 
amazing journey, and I was privileged to work with a group of incredibly 


knowledgeable and dedicated public servants. 


The ERC carries out a very specialized mandate - to ensure that RCMP labour 
relations matters are dealt with fairly and openly, and in accordance with legal 
principles. It is an extremely important task. It is about how the RCMP treats 
its members, and how the members protect the trust we place in them to be 
there when we need them to keep Canadians safe. Among other things, it is 
about seeing that a harassment complaint is handled properly, that a dismissal 
for misconduct is justified, and that a finding about a breach of the RCMP Code 
of Conduct is supported by the evidence. 


Why does this all make a difference? Because we all know that for any 
workplace to run effectively, the employer-employee relationship has to be open, 
honest and fair. We need the RCMP to run effectively. And that is why we need 
the RCMP External Review Committee. 


Because of the many changes that are imminent regarding how the RCMP 
manages its members, the ERC’s role has become more important than ever. 


Whatever these upcoming modifications bring, I have no doubt that the talented 
ERC team will be up to the task. 


( ofler Chhs 
Catherine Ebbs 


Former Chair 
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PART Il: Who We Are and What We Do 


In 1976, The Commission of Inquiry 
Relating to Public Complaints, Internal 
Discipline and Grievance Procedure 
Within the Royal Canadian Mounted 
Police recommended that there 

be independent review of RCMP 
labour relations matters. This 
would ensure that RCMP labour 
relations systems were as fair and 
equitable as possible, and perceived 
to be so by members of the Force. 
It also concluded that independent 
reviews were vital to a system 
“which would have the respect of those 
members most likely to have an occasion 


to resort to tt’. 


The RCMP External Review 
Committee (ERC) is the 
independent federal tribunal 
established by Parliament over 
twenty years ago to carry out the 
independent reviews recommended 


by the 1976 Commission of Inquiry. 


The ERC reviews certain types of 
grievances, as well as disciplinary 
appeals, and discharge and demotion 
appeals. Its jurisdiction is restricted 
to regular and civilian members 
only. Public servants employed by 
the RCMP have separate labour 


relations processes. 


As a quasi-judicial tribunal, the 
ERC applies the rule of law, and 

its role is crucial to ensuring 
transparency, fairness, and 
impartiality in RCMP labour 
relations processes. Once the ERC 
reviews a case, it issues findings 
and recommendations to the 
Commissioner of the RCMP who 


then makes the final decision. 


The ERC helps to maintain fair 
and equitable labour relations 
within the RCMP. Over the years, 
its findings and recommendations 
have prompted the RCMP to make 
policy changes in many areas of its 
internal labour relations, including 
medical discharges, suspensions 
without pay, harassment 
prevention, relocation and transfer 
allowances, and workforce 


adjustment. 


As one of two bodies which oversee 
the RCMP (the other being the 
Commission for Public Complaints 
Against the RCMP), the ERC has 
an important function in maintaining 
public confidence in the RCMP by 
helping to ensure that the RCMP 
respects the law and human rights in 


labour relations. 
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In 2013-14, the ERC’s budget was 
approximately $1.6 million, and 

it began the year with a staff of 
eight, including the former Chair. 
Following the end of the former 
Chair’s term on July 31, 2013, 

the Executive Director/Senior 
Counsel was appointed as Interim 
Chair. The interim nature of this 
appointment affected the ERC’s 


Human Resources planning for the 


balance of 2013-14. 


The ERC spent approximately 90% 
of its time and resources on case 


review, and 10% on outreach and 


communication. Corporate services 
such as financial management, 
human resources and information 
technology services are included in 


these two sets of activities. 


The ERC reports to Parliament 
through the Minister of 

Public Safety and Emergency 
Preparedness. It is headed by a 
Chair who is appointed by order of 
the Governor in Council. The Chair 


Executive Director 


Senior Counsel 


Counsel 


Manager, 
Corporate 
’ Services 


Administrative 
Assistant 
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is also the Chief Executive Officer. 
Under the Royal Canadian Mounted 
Police Act (RCMP Act)', no one who 
is appointed to the ERC can be a 
member of the RCMP. 


In addition to the Chair, the ERC is 
managed by an Executive Director/ 
Senior Counsel who oversees a staff 
of six. The staff is comprised of 
lawyers who are experts in labour, 
employment and administrative 

law. It also includes a small number 
of administrative personnel who 
ensure the day-to-day operations of 


a modern public institution. 


The ERC receives some support 
services from Public Safety 

Canada through a Memorandum 

of Understanding for assistance in 
such areas as Human Resources, 
Information Technology, and 
Finance. As for all federal public 
service departments, the department 
of Public Works and Government 
Services Canada provides the ERC 


with all accommodation services. 


Case Review Process 


The ERC does not have authority 
to initiate reviews. The case 
review process starts when the 
Commissioner of the RCMP refers 
a case to the ERC. The types of 
cases that must be referred to the 
ERC are described in the RCMP 
Act. They include certain categories 
of grievances that are outlined in 
the RCMP Regulations, as well as 

all disciplinary appeals, and all 
discharge and demotion appeals. 


When the ERC reviews a 

case, it examines the entire 

record, including all supporting 
documentation, the decision made, 
and the submissions of the parties. 
Where the review involves the 
appeal of a disciplinary decision, or 
a discharge and demotion decision, 
the transcript of the hearing, 

as well as any exhibits entered 

at the hearing, are also before 

the ERC. The ERC Chair may 
request that one or both parties 
provide additional information 

or submissions. If information is 
received from a party, the other 
party is given the chance to respond. 
The Chair also has the authority to 
hold a hearing if deemed necessary, 


| Please note: On June 19, 2013, the Enhancing Royal Canadian Mounted Police Accountability 
Act S.C. 2013, c. 18 received Royal Assent. At the time of printing, this new legislation was 
not yet in force. Some processes referred to in this Annual Report may change once the new 


legislation comes into force. 
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The five types of 
grievances which must 
be referred to the 
ERC for review, 
as per section 36 of the 


RCUP Regulations: 


(a) the Forces interpretation 
and application of 
government policies that 
apply to government 
departments and that 
have been made to apply 


to members; 


(b) the stoppage of the 
pay and allowances of 
members made pursuant 


to subsection 22(3) of the 
Act; 


(c) the Force’s interpretation 
and application of the 
lsolated Posts Directive; 


(d) the Force’s interpretation 
and application of the 
RCMP Relocation Directive: 


and 


(e) administrative discharge 
for reasons of physical 
or mental disability, 
abandonment of post, or 


irregular appointment. 


although this option is rarely 
exercised. The Chair considers 
all of the evidence, legal issues, 
relevant legislation, and case 
law before making findings and 


recommendations. 


The ERC Chair provides the 
findings and recommendations to 
the Commissioner of the RCMP 
and the parties involved. The 
Commissioner is the final decision- 
maker, and must consider the 
ERC’s recommendations. If the 
Commissioner does not follow the 
ERC’s recommendations, the 
RCMP Act requires that the 
Commissioner's decision include 


the reasons for not doing SO. 


The grievance, discipline, and 
discharge and demotion processes, 
and the ERC’s role in each, are 


examined more closely below. 


The RCAIP Act provides that 
disputes involving personal rights 
and interests are to be resolved 
through the RCMP grievance 
process. Grievances can cover 

a broad range of rights and 
interests, from entitlements to 


claim reimbursement for certain 
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expenses, to the right to work in an 
environment free from harassment 
and discrimination. Grievances 


represent the greatest number of 


cases referred to the ERC. 


An RCMP officer designated as 

a Level I Adjudicator initially 
considers and decides a grievance. 

If the grieving member is dissatisfied 
with the Level I Adjudicator’s 
decision, the member may file a 
Level II grievance which is decided 
by the Commissioner of the RCMP 
or designate. Under section 36 of 
the RCMP Regulations, before making 
a decision, the Commissioner must 
first refer to the ERC for its review, 
grievances which fall under five 
specified categories, unless the 
Commissioner grants a member's 


rare request to not do so. 


Disciplinary Appeals Process 


When an RCMP member is alleged 
to have committed a serious violation 
of the RCMP Code of Conduct, and 
formal discipline is initiated, an 
internal hearing is held to determine 
whether or not the allegations are 
established, and if so, what the 
appropriate sanction will be. The 
matter is heard by an Adjudication 
Board consisting of three senior 


RCMP officers. If, after the Board 


renders its decision, either the Force 
or the member wishes to appeal 
that decision to the Commissioner 
of the RCMP, then the Appellant 
and the Respondent provide written 
submissions to the Commissioner. 
Unless the Commissioner grants a 
member’s rare request to not do so, 
the Commissioner refers the file to 
the ERC for its review. Once the 
ERC has conducted a thorough 
review of the file, it issues its 
findings and recommendations to 
the Commissioner and the parties 


involved. 
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A discharge or a demotion 
proceeding may be initiated against 
a member for failing to perform his/ 
her duties in a satisfactory manner. 
When this happens, the member 
may request that a Discharge and 
Demotion Board, consisting of 
three senior officers of the RCMP, 
be convened to review the matter. 
The decision of the Board may be 
appealed by either the member 

or the Appropriate Officer who 
initiated the proceeding. 


Appeal submissions are made in 
writing to the Commissioner of the 
RCMP. Unless the Commissioner 


grants a member's rare request to 
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ERC article topics include: 


e Referability: A discussion 
concerning the Committee's 
jurisdiction to review matters 


¢ Standing: Standing 101 


¢ Standing: Subsection 31(1) of 
the RCP Act: the “Standing” 


Requirement 


e Time Limits: Statutory Time 
Limits 


e What Makes a Good 


Grievance? 


Other papers are listed 
on the ERC’s website at 
www.erc-cee.gc.ca 


not do so, the Commissioner refers 
all discharge and demotion appeals 
to the ERC for its review. Once 
the ERC has conducted a thorough 
review of the file, it issues its 
findings and recommendations to 
the Commissioner and the parties 


involved. 


Outreach and 
Communication 


In addition to case reviews, the 
ERC engages in other activities 
that support and enhance its 

core mandate. Outreach and 
communication, in a variety of 
forms, is an important component 


of its work. 


The ERC publishes the quarterly 
Communiqué, which includes case 
summaries and articles on issues that 


commonly arise 1n cases. 


The ERC also maintains a website 
(www.erc-cee.gc.ca) which contains, 
among other things, Annual 
Reports, its quarterly newsletter 
Communiqué, an extensive searchable 
database of summaries of the ERC’s 
findings and recommendations, 
summaries of the Commissioner of 
the RCMP’s subsequent decisions, 
and the ERC’s most requested 
articles, discussion papers and 
specialized reports. The ERC has 
received positive feedback from its 
website users about its accessibility 


and utility. 


When it can, the ERC provides 
information and training to various 


labour relations personnel within 


the RCMP. Outreach initiatives 
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have included visits with RCMP 
members in National Headquarters, 
Divisional Headquarters, and 
detachments. The ERC tries to 
combine these visits with other 
travel whenever possible. During 
these information and training 
sessions, the ERC routinely 
addresses procedural difficulties or 
questions which commonly arise 

in grievance and appeal matters. 
This helps to encourage a better 
understanding of the importance 
and practical function of adhering 
to proper procedures. The ERC 
was able to deliver only one such 


initiative this year. 


Requests for Information 


The ERC also responds to 

formal and informal requests for 
information. In 2013-14, the ERC 
received a total of 77 requests. On 
average, the ERC provided an 
answer to each request within one 
day. Just over half of the requests 
came from the RCMP itself. 
Members of the public were the 


second largest group of requesters. 


The graphs below illustrate the 
general categories of requests 
received and their sources. Several 
requests were straightforward and 
requesters were provided with a 
timely response or were re-directed 
to the appropriate office. However, 
other requests were complicated and 
required more time and effort for a 
complete and accurate response. By 
far, the median response time was 
less than one day, indicating that a 
smaller number of complex inquiries 


were significantly time-consuming. 


RCMP EXTERNAL REVIEW COMMITTEE 
2013-14 ANNUAL REPORT 


9 


35 


Requests for Information by Source 


Number of Requests 


Number of Requests 


25 


20 


15 


10 


RCMP 


Retired Member RCMP Labour Public Media 
Relations Personnel 


Source of Request 


Requests for Information by Subject 


Outside ERC Mandate 


Findings & Other ERC documents File before ERC Case not referred to 
Recommendations ERC 


Subject of Request 


RCMP EXTERNAL REVIEW COMMITTEE 
2013-14 ANNUAL REPORT 
10 


Other Government 
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Policy/Procedure 
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Case Review 


Referrals 


Twenty-five case files were referred to the ERC in 2013-14: 19 grievances, five 
disciplinary appeals and one referral of discharge and demotion appeal. 


Number of cases received 


2009-10 2010-11 2011-12 2012-13 2013-14 


fe] Grievances [4 Disciplinary 


Discharge/Demotion 
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The ERC completed 12 cases in 2013-14: 11 findings and recommendations 
were issued regarding grievances. One case was withdrawn before the ERC 
could issue its findings and recommendations. The ERC did not issue any 
findings and recommendations in disciplinary, or discharge and demotion 


cases this year. 


Number of cases completed 


2009-10 2010-11 2011-12 2012-13 2013-14 


a Grievances CL] Disciplinary 
[ei] Discharge/Demotion 
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Grievance Reviews 


The chart below shows the distribution of this year's grievance 
recommendations by subject matter. 


Grievances 


Harassment 


Stoppage of Pay/Allowances 


Leave without pay 


In the last few years, travel, harassment and relocation issues accounted for a 
significant portion of grievance reviews. In 2013-14, harassment and relocation 


issues were still prominent. 
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At the start of 2013-14, 78 
grievances and appeals were 
pending before the ERC. At the 
fiscal year end of 2013-14, there 
were 91 cases before the ERC for 
review. They were distributed as 


follows: 


> 80 pending grievances; 

> 10 pending disciplinary 
appeals; and 

> 1 pending discharge and 


demotion appeal. 


The RCMP is to develop new 
processes to implement the 
Enhancing Royal Canadian Mounted 
Police Accountability Act S.C. 2013, 

c. 18, modernizing discipline, 
grievance and human resource 
management frameworks for its 
members. Once these processes are 
established, the ERC will review 
them against its own procedures 
and make the necessary provisions 
allowing it to manage simultaneously 
the cases arriving under the 
authority of the amended legislation 
when it comes into force, as well 

as those cases referred under the 
RCMP Act in its present form. The 
ERC will then develop performance 
standards with respect to these 
cases, as they are required under the 
new legislation. 


Other Activities 

In addition to its case review function, 
the ERC must meet every statutory 
obligation required of all departments 
in the Public Service. The ERC is 
fully committed to delivering on its 
mandate, while ensuring compliance 
with legislation and policy. 


The ERC’s workload includes 
disproportionately significant 
reporting and corporate 
requirements. The ERC has few 
staff members who are involved in 
the collection, analysis and reporting 
of its corporate data to the central 
agencies that oversee the various 
aspects of management. As a result, 
these staff members are called upon 
to become the ERC’s subject matter 
experts for a number of different 
areas including procurement, 
finance, human resources and 
knowledge management. These 
staff members assume many roles 

to address corporate management 
demands in order to meet the 

same reporting requirements of 
large departments and agencies. 
The ERC also uses a variety of 
external consultants to ensure 

that it thoroughly meets all of its 
obligations. Given the ERC’s small 
size and budget, these reporting 
pressures take combined human and 
financial resources away from the 


case review process. 
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PART IV: Highlights of This Year’s Cases 


As a quasi-judicial tribunal, when 
reviewing grievances, disciplinary 
appeals, and discharge and demotion 
appeals, the ERC applies the rule of 
law and is guided by the principles of 
fairness, impartiality, independence, 
and transparency. The ERC is 

a recommending body. It issues 
findings and recommendations the 
same way that an adjudication body 
issues decisions. 


The following sections highlight 
some of the significant matters the 


ERC addressed this year. 


Grievances 


Under Part III of the RCP Act, a 
member may present a grievance 
if he or she is aggrieved by a 
decision, act, or omission that is 
made in the administration of the 
Force's affairs. The ERC reviews 
certain categories of grievances 

if a grievor seeks a review of a 
Level I decision. In so doing, it 
considers preliminary issues such as 
adherence to time limits, standing 
to grieve, information sharing, and 
admissibility of evidence. It also 


examines the merits of a grievance. 


This year, the ERC considered 


several issues including time limit 


extensions, leave without pay 
requests, stoppage of pay and 
allowances orders, and various 
harassment-related matters. 


lime Lumtts and 


ry Bj Re UT ; 
lime Limit Extensions 


Paragraph 31(2) of the RCP Act 
provides that a member personally 
affected by an RCMP decision, act 

or omission has 30 days from the date 
of becoming aware of the decision, 
act or omission to present a grievance. 
This limitation period is mandatory. 
However, subsection 47.4(1) of the 
RCMP Act enables the Commissioner 
of the RCMP to extend, or to 
retroactively extend, the 30-day 
time limit if he or she is satisfied 
that circumstances justify such an 
extension. The Commissioner has 
delegated this authority to RCMP 


grievance adjudicators. 


The decision about whether to 
grant a time limit extension 1s 
based on the specific context of 
each individual case. To assess 
the issue, the ERC considers 

the four-part test discussed by 

the Federal Court of Canada 

in Canada (Attorney General) v. 
Pentney, 2008 FC 96. Namely: was 


there a continuing intention to 
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pursue the matter; does the matter 
disclose an arguable case; is there 
a reasonable explanation for the 
delay; and is there prejudice to the 
opposite party? The test is meant 
to be adaptable and contextual. 
Moreover, all four factors need 
not be present, and other relevant 
factors may also be considered. 


This year, the ERC looked at the 
time limit extension question in 
two cases, and made different 


recommendations in each. 


In G-559, the RCMP refused 
the Grievor’s request to pay for 
shipping his household effects to 


The ERC recommended that the 
Commissioner decline to grant an 
extension. In applying the Pentney 
test, it found that the Grievor had 
an arguable case, and that it was 
not clear that an extension would 
cause prejudice to the Respondent. 
However, it concluded that an 
extension was not warranted 
because the Grievor failed to show 
that he had a continuing intention 
to grieve during the months before 
he presented his grievance, and 
because his explanation for the 
delay was unreasonable. The ERC 
accepted that an extension may be 
justified where it would permit the 
Force to address certain issues that 


another location instead of storing were broadly important Force-wide. 


A DA Rad, cure] ae However, it found that the Grievor's 


case involved a situational issue with 


isolated post. Approximately five 
months after first learning about 
the refusal, he presented a 
grievance. The Grievor explained 
that he was unaware of the 

time limit requirement. He also 
contended that the subject of his 
grievance should be addressed 
because it was of importance to all 
members. 


The Level I Adjudicator found 
that the grievance could not be 
considered because it was out 
of time. She did not address the 


question of a time limit extension. 


narrow implications. 


The Commissioner agreed with the 


ERC and denied the grievance. 


In G-560, a Grievor disputed 

the RCMP’s refusal to let her 

see certain documents related to 
the investigation of a harassment 
complaint she had made. The 
Grievor chose to grieve the refusal 
and presented her grievance to 

a member in the Professional 
Standards Unit, within the 30-day 
limitation period. However, 

the member who received her 
grievance did not forward it to the 
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proper authority until after the 
30-day time limit had expired. The 
Level I Adjudicator ruled that the 
mandatory time limit had not been 
respected and that nothing justified 
an extension. 


The ERC recommended that the 
Commissioner allow the grievance 
and grant an extension, for several 
reasons. Specifically, by handing 
her grievance to another member 
within the 30-day time limit, the 
Grievor revealed an intention to 
pursue the matter. The Grievor 
also reasonably expected that the 
other member would forward the 
grievance to the proper authority in 
time. She further had an arguable 
case in the sense that there was 

a reasonable chance of success. 
Lastly, the extension caused no 
prejudice to the Respondent. 


The ERC emphasized the principle 
from Pentney that while time limits 
serve the important purpose of 
bringing finality to administrative 
decisions, it is clear that the 
discretion to allow extensions in 
certain situations is essential “to ensure 
that justice ts done between the parties”. 


Leave Without Pay 


Leave without pay (LWOP) may 
be granted to RCMP members 


for various reasons, such as for 


educational or personal purposes. A 
decision to grant a member LWOP 
is discretionary, and is to be made 
by the commanding officer who 
evaluates the circumstances, in 
accordance with applicable policy. 
Previously, the ERC has recognized 
that where discretion is in play, 
some deference is required, unless 
the exercise of it is tainted by a lack 
of fairness. 


In G-555, the ERC addressed the 
process that was followed to deny an 
LWOP request. The Grievor had 
received his previous supervisor’s 
support for an LWOP to attend a 
United Nations mission abroad. 
One week prior to departure, a new 
supervisor was transferred in, so 
the Grievor submitted an LWOP 
request to him. The new supervisor 
denied the request on the basis of 
operational requirements, and later 
described the decision as final. 


The Grievor requested clarification 
of that rationale, as he had been told 
he was not required to complete 
certain work. He then tried to meet 
with his commanding officer (the 
Respondent) to discuss the denied 
request. A few days prior to the 
Grievor’s planned departure, he 
was told that his request would be 
forwarded to the Human Resources 
Officer “for further action”. He 

was unable to obtain clarification 
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from his immediate supervisor, or 
communicate with the Respondent. 
He ultimately retired from the Force 
in order to participate in the UN 


mission. 


The Grievor filed a grievance in 
which he contested the denial of 
his LWOP request. The Level I 
Adjudicator denied the grievance. 
He found that the immediate 
supervisor's decision was solely a 
recommendation, since only the 
Respondent had the authority to 
grant or deny LWOP. He further 
found that operational requirements 
prevailed over the Grievor's 


personal interests. 


The ERC recommended that the 
Commissioner allow the grievance. 
It found that the process followed in 
refusing the Grievor’s request was 
not transparent. It explained that 
the Grievor could reasonably have 
expected his request to be treated 
according to RCMP leave policy. 

It also found that the immediate 
supervisor created confusion by 
indicating that his decision was final, 
which was at odds with policy, as 
only the Respondent had authority 


to make the decision. 


The ERC further found that, 
although an LWOP decision is 
subject to discretion, the superiors 
who dealt with the Grievor’s request 


should have given the Grievor more 
information about its status, instead 
of leaving questions unanswered. 
Lastly, the ERC found that the 
operational requirements rationale 
appeared contradictory, and that the 
process through which that rationale 
was considered and communicated 
seemed to lack transparency. 


As the Grievor had retired from 

the Force, the ERC recommended 
that the Commissioner allow the 
grievance and apologize to the 
Grievor for the manner in which 
his request was handled. It further 
recommended that the LWOP 
policy be reviewed in order to make 
the process clearer. 


Tied Peas Pi) 
VWLUCILCE 


The RCP Stoppage of Pay and 
Allowances Regulations state that 
when a member has been suspended 
from duty, a Stoppage of Pay and 
Allowances Order (SPAO) may also 
be imposed. According to RCMP 
policy and ERC jurisprudence, 

an SPAO 1s justified as an interim 
measure in extreme situations where 
it would be inappropriate to pay 

a member. One such situation is 
where a member is clearly involved 


in the commission of an offence that 
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iS So outrageous as to significantly 
affect the proper performance of 
that member’s duties. 


This year, the ERC considered a 
grievance concerning the soundness 
of imposing an SPAO in the face 

of evidence linking a member’s 
misconduct to Post Traumatic Stress 


Disorder (PTSD). 


G-556 involved a Grievor who was 
caught, and admitted LO; stealing 
loose change from a peer within a 
police office. Shortly thereafter, 
the Grievor began visiting Dr. H., 
a psychologist. Dr. H. diagnosed 
the Grievor with PTSD, a condition 
he attributed to the Grievor’s 
experience at a gruesome suicide 
scene earlier in the year. He 

also opined that the Grievor’s 
transgressions were “symptomatic” 
of PTSD. Subsequently, Dr. M., 

a Force psychologist who had 
never examined or met the Grievor, 
prepared a report in which she 
questioned Dr. H.'s conclusions. 


The Respondent later issued an 
SPAO against the Grievor. He 
conceded that the Grievor had 
PTSD. However, he did not feel 
the Grievor’s PTSD and thefts were 
linked, partly in light of Dr. M.’s 
report. The Grievor fileda 
grievance. He urged that the 
Respondent did not attach proper 


weight to Dr. H.'s evidence. The 
Level I Adjudicator disagreed, and 


denied the grievance. 


The ERC found the Respondent's 
issuance of the SPAO to be 

legally unsound. In its view, 

the Respondent should not have 
devalued Dr. H.’s evidence of a 
connection between the Grievor’s 
actions and PTSD without good 
reason, and in favour of speculation. 
It added that once the Force learned 
about the Grievor’s PTSD, it had 

a legal obligation to find out if his 
actions were linked to it. By basing 
the SPAO, at least in part, on the 
unsupported report of a psychologist 
who had never examined or met the 
Grievor, the Force deprived itself of 
information vital to an analysis of 
whether the Grievor had engaged in 
“outrageous” behaviour justifying an 


SPAO. 


The ERC accepted that 
stealing within a police office is 
reprehensible. However, in light of 
all the evidence, it found that the 
Grievor’s misconduct was connected 
to his PTSD. His behaviour 
therefore could not reasonably be 
viewed as “outrageous”. The ERC 
in turn concluded that the SPAO 
was not justified. It recommended 
that the Commissioner allow the 
grievance, overturn the SPAO, 
and reinstate the Grievor’s pay and 
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allowances retroactive to the date of 


the SPAO. 
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This year, the ERC reviewed four 
harassment grievances, all of which 
dealt with the question of what 
may or may not constitute an abuse 
of authority, which is a type of 
harassment. Generally speaking, an 
abuse of authority will occur where 
one improperly uses the power 

and authority in one’s position to 
interfere with an employee's career 
or livelihood. 


In G-552 to G-554, the Grievor 
was the subject of a co-worker’s 
harassment complaint. Three 
superior officers met to decide 
how to handle the situation, and 
reassigned the Complainant’s 

and Grievor’s duties. The 
complaint against the Grievor was 
eventually dismissed. However, 
the Grievor believed that the 
officers had harassed him by 
prematurely deciding in favour of 
the Complainant, reassigning some 
of his duties to the Complainant, 
interfering with the complaint 
process and his career, humiliating 
him, and treating him in an offensive 
and demeaning way. 


The Grievor presented separate 
harassment complaints against each 
of the three officers. He alleged that 
their actions constituted an abuse 

of authority. A Human Resources 
Officer (HRO) screened out each of 
the Grievor’s complaints on the basis 
that none of the alleged conduct fell 
within the definition of “harassment”. 
The Grievor grieved the HRO’s 
decisions. The Level I Adjudicator 


denied the grievances. 


The ERC recommended that the 
Commissioner allow the grievances. 
It found that the Grievor’s 
allegations could meet the definition 
of “harassment”, especially given 
that the Grievor was alleging an 
abuse of authority. It noted that an 
abuse of authority can be comprised 
of a series of ostensibly legitimate 
administrative decisions. It found 
that further clarification of the facts 
was required, that it was possible a 
full investigation could have led to 
a finding that an abuse of authority 
occurred, and that the complaints 
should not have been screened out. 


In G-558, the Grievor, an acting 
supervisor, took a 12-day leave to 
deal with personal issues. During 
the leave period, her superior (the 
Respondent) held an impromptu 
meeting with other supervisors 

to discuss staffing, in accordance 


with a superior’s order. When the 
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Grievor raised concerns that the 
meeting was held in her absence, 

the Respondent held another 
meeting the next day to facilitate the 
Grievor s attendance and input. The 
Grievor attended, but allegedly said 
and did questionable things which 
worried the Respondent and the 
other supervisors. 


After the leave period, the 
Respondent met with the Grievor 
to discuss performance issues, as 
well as the communication of the 
groups staffing decisions. The 
Grievor described the staffing 
decisions in pejorative terms, and 
refused to message them positively. 
The Respondent soon lost faith in 
the Grievor’s supervisory abilities, 
removed her from the acting 
supervisor position, and tried to 
place her in a role where she could 


receive mentoring. 


The Grievor filed a grievance 
alleging that the Respondent 
committed an abuse of authority 
by removing her from the position, 
deliberately humiliating her in 
front of coworkers, manufacturing 
criticisms, tarnishing her 
professional reputation, and 
interfering with her opportunity 
to participate in an upcoming 

job competition. The Level I 
Adjudicator denied the grievance. 


The ERC recommended that the 
Commissioner deny the grievance. 

It found that the Grievor did 

not demonstrate, on a balance of 
probabilities, that the Respondent 
had abused her authority or 
otherwise harassed the Grievor. The 
ERC found that holding a meeting 
without the Grievor was neither 
harassment nor inappropriate in 

the circumstances, and that it could 
be equally viewed as a proper good 
faith management decision made in 
the office’s best interest. The ERC 
also found that the performance 
discussions did not amount to 

an abuse of authority, given that 
they were legitimate, necessary, 
professional, and not carried out in a 
way that was contrary to harassment 
policies. Lastly, there was no 
evidence of harm to the Grievor’s 


Career 


The ERC found errors at the 
screening stage of the harassment 
complaint process, in three of 
the four harassment grievances it 


considered this year. 


In G-552 to G-554 (see above), the 
Grievor challenged the fairness of 


a harassment complaint screening 


process. The ERC found that three 
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key errors had been made in that 


process. 


First, the ERC noted that, according 
to applicable harassment policy, 

the Respondent HRO did not have 
the authority to screen out the 
complaints. jie explained only the 
Responsible Officer (RO) had that 
authority. Asa result, it stressed 
that if the Respondent believed 

the allegations did not meet the 
definition of “harassment”, he was 


required to direct the complaint to 


the RO for a final decision. 


Second, the ERC found that the 
screening process was unfair 
because the Respondent was in a 
conflict of interest that created a 
perception of bias. The Respondent 
had stated that the alleged harassers 
acted with his full awareness. The 
ERC stressed that one cannot be 
both a witness and a decision- 
maker in the same process without 
raising a reasonable apprehension 
of bias. Therefore, the Respondent 
should not have been screening 

the harassment complaints. The 
ERC stressed that impartiality 

and fairness are cornerstones of a 
harassment investigation, and that 
these principles also apply to the 
screening of harassment complaints. 


Third, the ERC found that the 
Respondent failed to satisfy two 


important procedural requirements. 
He did not seek clarification from 
the Grievor before determining 
that the allegations fell outside the 
definition of “harassment”. He also 
did not apply the correct harassment 
complaint screening test, which 

is: assuming the allegations are true, 

do they fall within the definition of 
“harassment”? Accordingly, he 
effectively by-passed the screening 
stage. 


Federal Court 
Decisions 

The ERC monitors judicial 
proceedings related to cases it 

has reviewed. The Federal Court 
of Canada recently issued three 
decisions involving two disciplinary 
appeals which had been before the 
ERC and the Commissioner. In 
both cases, it agreed with the ERC’s 
recommendations, and set aside the 
Commissioner's original decision to 


terminate the member’s employment. 
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In D-108, the member faced one 
count of disobeying a lawful order, 
and five counts of disgraceful 
conduct. The Adjudication Board 
found that all six allegations had 
been established, and imposed 
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a global sanction directing the 
Member to resign within 14 days, 
or be dismissed. The member 
appealed the Board's findings for 
three of the disgraceful conduct 
allegations, each of which involved 
his ex-wife as the complainant; and 
for the allegation of disobeying a 
lawful order. He also appealed 

the sanction. After the matter was 
referred to the ERC, the Member 
forwarded new information 
indicating that an independent 
investigator had substantiated his 
allegations that his ex-wife and her 
fiancé had lied under oath at his 
disciplinary hearing. 


For the allegation of disobeying 

a lawful order, the ERC 
recommended, and the Acting 
Commissioner agreed, that the 
appeal be allowed because the order 
had been unlawful. 


For the remaining allegations 
involving the Member’s ex-wife, 
the ERC noted that credibility was 
the only substantive issue. It found 
that the evidence that she had lied 
under oath could have changed the 
Board’s assessment of credibility, 
and could have led the Board 

to find that the allegations were 
unproven. The ERC recommended 
that the Commissioner allow the 
appeal, and order a new hearing 
into the three allegations before a 


differently constituted Board. The 
ERC recommended a sanction of 
a reprimand and a forfeiture of 

3 days’ pay for each of the two 
allegations that had not been 
appealed. 


The Acting Commissioner admitted 
the new credibility information, but 
because it did not affect his own 
assessment of credibility, he was not 
satisfied that it would have affected 
the Board’s. He denied the appeal 
of these allegations, and upheld the 
Board's order to resign within 14 
days or be dismissed. 


In Elhatton v Canada (Attorney 
General), 2013 FC 71, the Federal 
Court of Canada granted the 
Member's application for judicial 
review. It found that the Acting 
Commissioner erred in concluding 
that the new evidence did not 
change his assessment of credibility, 
as he was not in a position to 

make findings of credibility. 
Further, it was unreasonable and 
unsubstantiated speculation to hold 
that the ex-wife's credibility would 
be unaffected by the new evidence. 
The Court set aside the decision, 
and remitted the matter to the 


Commissioner for reconsideration. 


The Commissioner reconsidered 
the sanction for the two allegations 
that had not been appealed. 
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He disagreed with the ERC’s 
recommendation, and demoted the 


Member to the rank of Constable. 


The Member sought judicial review 
of this decision. In Elfatton v Canada 
(Attorney General), 2014 FC 67, the 
Federal Court of Canada dismissed 
the Member's application, finding 
that the Commissioner’s decision 


was supported by thorough reasons. 


GALA Mt 


In D-121, while off duty, the 
Member and his friend met the 
Complainant at a party at a private 
residence where they consumed 
alcohol. At the end of the party, the 
three engaged in sexual activity in 
a bedroom at the residence. In the 
following days, the Complainant 
felt unsure if she had consented 

to the sexual activities. She 
researched date rape drugs on the 
Internet, formed the view that she 
had been drugged, and eventually 
told the police that she had been 
sexually assaulted. The Member 
was alleged to have engaged in 
disgraceful conduct by committing 
a sexual assault. 


At the disciplinary hearing, a 
forensic toxicologist testified that 
the Complainant’s drug tests were 


inconclusive, that there was no 


evidence of drugs in her system, 

and that some of the Complainant's 
symptoms were not consistent with 
the ingestion of a hallucinogenic- 
type drug. The Complainant 
testified that although she actively 
participated in the sexual activity, 
and anyone witnessing it would have 
thought it was consensual, she did 


not consent. 


The Board found the Complainant 
credible. In its view, there was 

no satisfactory explanation other 
than she had been drugged. It 
also found that the Member knew 
she had been drugged and was 
unable to consent. The Board 
concluded that the allegation had 
been established, and directed the 
Member to resign within 14 days 
or be dismissed. The Member 
appealed both the finding that the 
allegation had been established, and 


the sanction imposed. 


The ERC found that the Board 
made a number of manifest and 
determinative errors. To begin, 

the Board erred when it found 

the Complainant to be credible 
despite the fact that her testimony 
contained more numerous, and more 
significant inconsistencies than the 
Member’s. The Board also erred 

in finding that the Complainant 
was unknowingly drugged, as there 
was no clear and cogent evidence 
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to support this finding, and it was 
contrary to the expert evidence. The 
Board further erred in finding that 
the Complainant did not consent 
to sexual activities, given that the 
Complainant's own testimony, 

and the surrounding evidence, did 
not support this. In addition, the 
Member took reasonable steps to 
ascertain if she was consenting. 
The ERC recommended that 

the Commissioner find that the 
allegation of disgraceful conduct 
was not established. 


The Commissioner declined to 
accept the ERC’s recommendation, 
and upheld the Board's decision on 
the allegation and the sanction. 


In MacLeod v Canada (Attorney 
General), 2013 FC 770, the 
Federal Court of Canada granted 


the Member’s judicial review 
application. The Court found 

that the Commissioner erred in 
upholding the finding that the 
Complainant was drugged, as the 
finding ignored the uncontradicted 
expert evidence, and there was no 
clear and cogent evidence to Support 
it. In addition, the Court stated 

that it was entirely speculative to 
find that the Member knew the 
Complainant had been drugged. 
Finally, the Court deemed it an error 
to find that the Member did not 
honestly believe the Complainant 
had consented. The Court referred 
the case back to the Commissioner 
for a redetermination in accordance 
with its reasons. 


The Commissioner subsequently 
reinstated the Member. 
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PART V: Appendices 


Overview of ERC Recommendations, 2013-14 


ERC Case 
Number 


Subject Matter ERC Recommendation 


Harassment. Allow the grievance. 


Screening procedure. 


Harassment complaint process. 


Apprehension of bias. 


Definition of abuse of authority. 


Harassment. Allow the grievance. 


Screening procedure. 


Harassment complaint process. 


Apprehension of bias. 


Definition of abuse of authority. 


Harassment. 


Allow the grievance. 


Screening procedure. 


Harassment complaint process. 


Apprehension of bias. 


Definition of abuse of authority. 


Allow the grievance. 


Leave without pay. 


Apologize to the Grievor for the way his 
LWOP request was processed. 


Discretionary decision. 


Fairness. 


Review of the LWOP policy. 
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Stoppage of pay and allowances. Allow the grievance. 


Reinstate the Grievor’s pay and allowances 
retroactively. 


Admissibility of new evidence at 
Level Il. 


Expert evidence. 


Definition of “outrageous conduct’. 


Relocation benefits. Allow the grievance. 


Return the matter to the Level | Adjudicator. 


Time limits. 


Harassment complaint. 


Deny the grievance. 
Harassment test. 


Definition of abuse of authority. 


Isolated post. 


Deny the grievance. 
Relocation benefits. 


Time limits and extension. 


G-560 


Harassment investigation. 


Allow the grievance. 


Time limits. 


Return the matter to the Level | Adjudicator. 


Test for whether extension is 
warranted. 


G-561 


Vacation Travel Assistance. Allow the grievance. 


More than one plausible interpretation. 


Interpretation of IPGHD in favour of 
Grievor. 


G-562 Promotional Transfer. Deny the grievance. 


Relocation Benefits. 


Time limits and extension. 
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The RCMP External Review 
Committee (ERC) was created 

in response to recommendations 
in the 1976 Commusston of Inquiry 
Relating to Public Complaints, 
Internal Discipline and Grievance 
Procedure Within the Royal Canadian 
Mounted Police. In 1986, as part 

of the Commissions call for an 
independent review mechanism in 
the area of labour relations within 
the RCMP, the ERC was formally 
established through Part II of the 
Royal Canadian Mounted Police Act. Kt 
became fully operational by 1988. 


People sometimes confuse the 

ERC and the Commission for 
Public Complaints Against the 
RCMP (CP©). Whe ERC and the 
CPC were established at the same 
time in the same legislation to be 
independent bodies to oversee and 
review the work of the RCMP. The 
two organizations are independent 
from the RCMP and they are 
distinct from each other. The ERC 
reviews certain types of grievances 
and other labour-related appeals 
from within the RCMP, whereas 
the CPC examines complaints from 
the public against members of the 
RCMP. Both organizations play 
very important roles, as Justice 
O'Connor confirmed in the 2006 


Arar Commission Policy Review 


Report, in maintaining public 
confidence in the RCMP and in 
ensuring that it respects the law and 


human rights. 


The first Chair of the ERC was 

the Honourable Mr. Justice René 
Marin, who from 1974 to 1976 had 
chaired the Commusston of Inquiry 
Relating to Public Complaints, Internal 
Discipline and Grievance Procedure 
Within the Royal Canadian Mounted 
Police. In 1993, the Vice Chair, 

F. Jennifer Lynch, Q.C., became 
Acting Chair, a position she held 
until 1998. Sadly, Ms Lynch passed 
away in late 2013. Philippe Rabot 
then assumed the position on an 
acting basis and, on July 16, 2001, 
was appointed Chair of the ERC. 


Upon Mr. Rabot’s departure in April 
2005, Catherine Ebbs assumed the 
role of Acting Chair of the ERC. A 
member of the Bar of Saskatchewan, 
Ms. Ebbs was a member of the 
National Parole Board for sixteen 
years, the last ten as Vice-Chair in 
charge of the Appeal Division of the 
Board. Ms. Ebbs joined the ERC in 
2003, serving as Legal Counsel, and 
then as Executive Director/Senior 
Counsel, before becoming Acting 


Chair. 


Ms. Ebbs was appointed as full- 
time Chair on November 1, 2005, 


fora three-year term. She was 
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reappointed on November 1, 2008, 
for a second three-year term. She 
was then re-appointed successively 


until July 012013. 


A selection process for the position 
of Chair has been started. In the 
interim, the Governor-in-Council has 


ND AD 
ERC Address 


P.O. Box 1159, Station B 
Ottawa, Ontario 
K1P 5R2 


Telephone: 613-998-2134 
Fax: 613-990-8969 


appointed David Paradiso, Executive E-mail: org@erc-cee.gc.ca 


Director and Senior Counsel, as 
Chair. As of March 31, 2014, 
Mr. Paradiso remains the Interim 


Chair. 


Internet site at: www.erc-cee.gc.ca 


The ERC produces a wide variety of 
research publications and reference 
materials, all of which are available 


to the RCMP and the general public 


at Www.erc-Cee.gc.ca. 


y 


ERC and its Staff in 2013-14 
David Paradiso, Interim Chair 
Catherine Ebbs, Former Chair 
Martin Griffin, Acting Executive Director and Senior Counsel 
Lorraine Grandmaitre, Manager, Corporate Services 

Josh Brull, Counsel 

Jill Gunn, Counsel 

Caroline Verner, Counsel 


Jonathan Haig, Administrative Assistant 


* includes secondments and terms 
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3. Processus de renvoi et de rétrogradation de la GRC et le rôle du CEE - Étapes clés 


L'officier 
compétent 
entame le 

processus de 
renvoi et de 
rétrogradation en 
envoyant un avis 
d'intention au 
membre 


joe ee 


Le membre 
demande la 
création d’une 


ae commission de 


licenciement et 
de rétrogradation 
afin qu'elle 
entende l'affaire 


Le membre reçoit 
l'« avis d'intention » 
et examine la 
documentation 


connexe 


Le membre 
accepte le 
renvoi ou la 


rétrogradation 


La commission de 
licenciement et de 
rétrogradation tient 
une audience et 
rend une décision 


st-ce que 
le membre 
visé ou l'officier 
compétent 
souhaite mener 
l'affaire plus 
loin? 


Non 


Le 
commissaire 
de la GRC 
renvoie 
l'appel au 
CEE pour 
qu'il l'examine 


L'une ou 

l'autre des 
Oui parties 

interjette 


appel de la 
décision au 
commissaire 
de la GRC 


Fin du 
processus 


Est-ce que 
l'une des deux 
parties souhaite 
que la décision soit 
examinée? 


Le commissaire de 
la GRC examine 
l'affaire, rend une 
décision finale et 
informe les parties 

et le CEE 


GRC/autre 


L'une ou 
l'autre des 
parties peut 
demander a la 
Cour fédérale 
d'examiner ia 
décision du 
commissaire 
de la GRC 


L_—_____ 


: Processus de } 
la Cour 
fédérale 


ce 
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GRC 


L'officier 
compétent 
convoque un 
audience devant 
un comité 
d'arbitrage 


Le comité 
d'arbitrage 
composé de trois 
officiers tient une 
audience sur le 
fond 


Le comité 
détermine si les 
allégations sont 

fondées 


Oui 


Le comité tient 
une audience 
pour décider de 


la peine à 
imposer 


*Le membre dispose d'un droit d'appel absolu. L'officier compétent peut interjeter appel relativement au constat selon lequel le membre n’a commis aucune infraction au Code de dé 


Non 


Le commissaire 
de la GRC 


’ 


renvoie l'appel au 
CEE pour qu'il 
l'examine 


Oui 


st-ce que 
l’une des deux 
parties souhaite 
interjeter 
appel? 


Le comité décide 


de la peine à 
imposer 


droit très limité pour ce qui est d’interjeter appel de la peine imposée. 


eens 


—— 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


2. Processus disciplinaire de la GRC et le rôle du CEE - Etapes clés 


GRC/autre 


Est-ce que 
l'une des deux 
parties souhaite 


examinée? 


Le commissaire de 
la GRC examine 
l'affaire, rend une 
décision finale et 
informe les parties 

et le CEE 


| 
= 


L'une ou l’autre 
des parties peut 
demander à la 
Cour fédérale 
d'examiner la 
décision du 
commissaire de 
la GRC 


Processus de la } 
Cour fédérale 


ontologie, mais il dispose d'un 


LE 
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949 V1 3qa NAWVxX4,.d ANYALXA ALINOD 


4 À 


1 
2 
3 
4 
5 


Les griefs renvoyés au CEE sont les suivants : | 


Remarque : Les griefs qui ne font pas partie de ces catégories sont examinés par le Hiais de processus internes de la GRC 


Procédure de règlement des griefs de la GRC et le rôle du CEE - Étapes clés 


Examen de 
niveau | effectué 


par un officier de 

la GRC qui agit a 

titre d’arbitre de 
niveau | 


Le commissaire 
de la GRC 
renvoie le grief au 


CEE pour un 
examen de 


L’arbitre de niveau II 


niveau | rend une 
décision 


Grief pouvant étre 
porté à l'attention 
du CEE 


Le requérant 


st-ce que 
le requérant 
souhaite mener 
l'affaire plus 
loin? 


Oui son grief soit 
renvoyé au CEE 
pour un examen 

de niveau II 


Grief ne pouvant 
pas étre porté a 
l'attention du CEE 


Non 


Fin du grief — 


Le requérant 
souhaite-t-il que la 
décision soit 
examinée? 


Examen de 
niveau II effectué 
par des 
processus 


internes de la 
GRC 


| 
| 
I 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
I 
| 
| 
| 
| 
demande que | 
| 
| 
| 
| 
! 
| 
| 
| 
| 
| 
| 
| 
| 
! 
| 
| 
| 
| 
| 
| 
| 
| 


les griefs relatifs à l'interprétation et à l'application des politiques gouvernementalds visant les membres de la GRC; 
les griefs relatifs à la cessation de la solde et des indemnités des membres visés dar une suspension 
les griefs relatifs à l'interprétation et à l'application de la Directive sur les postes isplés; 

les griefs relatifs à l'interprétation et à l'application de la Directive sur la réinstallation: 

les griefs relatifs au renvoi par mesure administrative pour incapacité physique ou mentale, abandon de poste ou nomination irrégulière 


1 


Le commissaire 
de la GRC 
examine l'affaire, 
rend une décision 
finale et informe 
les parties et le 
GEE 


GRC/autre 


Le requérant 
demande ala 
Cour fédérale 
d'examiner la 
décision du 
commissaire de la 
GRC 


Processus de la 
Cour fédérale 
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Message from the Chair 


Iam honoured to have been appointed Chair of the RCMP External Review Committee (ERC) 
during this past fiscal year. 


The ERC plays a critical independent role in the labour relations processes of the RCMP through 
its specialized and rigorous case file reviews, findings and recommendations. The ERC does 

not represent the interests of either RCMP members or management. Established over many 
years by the leadership of prior Chairs and the dedication and professional excellence of its staff, 
the integrity and independence of the ERC provides accountability and fosters confidence in the 
RCMP’s internal labour processes. 


On November 28, 2014, significant amendments to the RCMP Act, RCMP Regulations and new 
Commissioner’s Standing Orders came into force establishing a new mandate and framework for 
the ERC. The ERC’s mandate will continue to focus on labour relations matters of significance to 
the RCMP and its members, most notably conduct matters, discharge and demotion decisions 
and decisions in harassment complaints. 


We continue to receive referrals from the RCMP of cases under the former legislation. We also 
have a significant backlog of cases. Addressing the backlog is a priority for the ERC as lengthy 
delays in the issuance of findings and recommendations by the ERC reduces the relevance of the 
findings and causes uncertainty for both the members involved and the RCMP. In 2014-15, the 
ERC provided findings and recommendations to the Commissioner of the RCMP for 40 case files 
and significant progress was made in reducing the backlog of cases. 


The ERC also began preparations for its operations under the new legislation and reviewed its 
management of legacy cases in 2014-15. We introduced enhanced tracking, monitoring, analysis 
and assessment of case review processing practices and increased coordination with the RCMP 
on program administration. I am grateful to the ERC team for all that was done on these (and 
other) fronts prior to my arrival mid-year. Much of this work continues in 2015-16 as the ERC 
transitions to operations under the new legislation. Most critically, we have commenced the 
required monitoring and analysis of our work in order to establish and make public service 
standards respecting time limits for ERC case reviews. 


yl lie. 


Elizabeth Walker 
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PART I - Role and Organization 


The ERC is the independent federal tribunal 
established by Parliament over twenty five 
years ago to carry out impartial reviews of 
RCMP labour relations matters, such as 
appeals of disciplinary decisions and decisions 
regarding allegations of harassment. As a 
quasi-judicial tribunal, the ERC applies the rule 
of law and, through its work, helps to ensure 
transparency, fairness and impartiality in 
RCMP processes. 


The jurisdiction of the ERC is restricted 

to certain labour relations cases involving 
regular and civilian RCMP members only. 
Public servants employed by the RCMP have 
separate labour relations processes. Once 

the ERC reviews a case, it issues findings and 
recommendations to the Commissioner of the 
RCMP, who then makes the final decision. 


The ERC is headed by a Chair who is appointed 
by order of the Governor in Council, and is 

the organization’s Chief Executive Officer 

and deputy head. The ERC Chair reports to 
Parliament through the Minister of Public 
Safety and Emergency Preparedness. No 
member of the RCMP is eligible to be 
appointed as the Chair or as a member of the 
ERC (the Chair is currently the sole member of 
the ERC). 


The ERC staff is comprised of an Executive 
Director, legal counsel who have expertise in 
labour, employment and administrative law, 
and program administrators who ensure the 
day-to-day operations of a modern public 
institution, as well as an in-house translator 
providing services to the program. 


Executive 
Director 


Counsel 


Administrative 
Assistant 
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Manager, 
_ Corporate 
Services 


Translator — 


In 2014-15, the ERC’s operating budget was 
$1.6 million. The majority of resources - 
approximately 70% - were used for case file 
reviews; approximately 5% were used for 
outreach and communications supporting 
the case file review program; and the 
remainder were used for internal services, 
corporate reporting and planning (e.g., 
human resources, financial and facilities 
management, procurement, departmental 
reports, information management, security, 
web management). 


The ERC Case File 
Review Program 


The case file review program is the sole 
program of the ERC. The ERC does not 
select the cases it reviews. The RCMP Act 
and Regulations require the Commissioner of 
the RCMP to refer certain cases to the ERC. 
The case file review process begins when a 
referred file from the RCMP arrives at the 
ERC. 


The scope and nature of the matters referred 
to the ERC for review by the RCMP changed 
recently when amendments to the RCMP 
Act, RCMP Regulations and associated 
Commissioner's Standing Orders came into 
force, as of November 28, 2014, as part 

of implementing the Enhancing RCMP 
Accountability Act. The previous provisions 
governing the work of the ERC had been in 
place for more than 25 years - many were 
amended or repealed. 


The recent changes have led to the ERC 
receiving two streams of case referrals from 
the RCMP: one under the new legislation; 
the second as “legacy” referrals under the 


former legislation (for cases that commenced 
within the RCMP prior to the new provisions 
coming into force). 


When the ERC reviews a case, it examines 
the entire record provided including all 
supporting documentation, the initial 
decision(s) made, and the submissions of 
the parties. The ERC Chair may request 
that one or both parties provide additional 
information or submissions. If information 
is received from a party, procedural fairness 
dictates that the other party is given the 
chance to respond. The Chair also has the 
authority to hold a hearing if necessary, 
although this option is very rarely exercised. 
The Chair considers all of the evidence, 
legal issues, and relevant legislation, case 
law and policies before making findings and 
recommendations. 


The Chair’s findings and recommendations 
are provided to the Commissioner of the 
RCMP and to the parties involved. The 
Commissioner is the final decision-maker 
and must consider the ERC’s findings and 
recommendations. If the Commissioner 
does not follow the ERC’s recommendations, 
the RCMP Act requires the Commissioner to 
include the reasons for not doing so in the 
decision. 


“Legacy” Cases - 
Former Legislation 


The ERC anticipates that files will be referred 
by the RCMP under the old legislation as 
“legacy” cases for several years, consistent 
with previous time frames regarding 
referrals. These legacy cases include (see also 
the Chart, ERC Case File Reviews - Scope and 
Process, page 6): 
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Grievances: 


Under the former RCMP Act, “grievances” 
referred to the ERC covered a broad range 
of member rights and interests, from claims 
for reimbursement of expenses to the 

right to work in an environment free from 
harassment and discrimination. Grievances 
have historically represented the greatest 
number of cases referred to the ERC. 


In the grievance process, an RCMP officer 
designated as a Level I Adjudicator 
considers and decides a grievance. Ifthe 
grievor is dissatisfied with the Level I 
Adjudicator’s decision, the grievor may file 
a Level II grievance which is decided by the 
Commissioner of the RCMP or a designate. 
Under Part III of the former RCMP Act and 
section 36 of the former RCMP Regulations, 
the Commissioner refers grievances 
involving the following issues to the ERC for 
its review: 


+ the Force’s interpretation and application 
of government policies that apply to 
government departments and that have 
been made to apply to members; 


+ the stoppage of the pay and allowances 
of members made pursuant to subsection 
22(3) of the former RCMP Act; 

- the Force’s interpretation and application 
of the Isolated Posts Directive; 

+ the Force’s interpretation and application 
of the RCMP Relocation Directive; and 

* administrative discharge for reasons 
of physical or mental disability, 
abandonment of post or irregular 
appointment. 
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Appeals of Discipline (Adjudication) 


Board Decisions: 


Under Part IV of the former RCMP Act, 

when an RCMP member is alleged to 

have committed a serious violation of 

the RCMP Code of Conduct and formal 
discipline is initiated, an internal hearing 

is held to determine whether or not the 
allegations are established and, if so, the 
appropriate sanction. The matter is heard 
by an Adjudication Board consisting of 

three RCMP officers. If, after the Board 
renders its decision, either the Force or the 
member wishes to appeal that decision to the 
Commissioner of the RCMP, the Appellant 
and the Respondent provide written 
submissions to the Commissioner. The 
Commissioner then refers the file to the ERC 
for its review. 


Appeals of Discharge/Demotion Board 
Decisions: 

Under Part V of the former RCMP Act 

(now repealed), a discharge or a demotion 
proceeding may be initiated against a 
member for failing to perform his/her 
duties in a satisfactory manner. When this 
happens, the member may request that a 
Discharge and Demotion Board, consisting 
of three officers of the RCMP, be convened 
to review the matter. The decision of the 
Board may be appealed by either the member 
or the Appropriate Officer who initiated the 
proceeding. Appeal submissions are made in 
writing to the Commissioner of the RCMP. 
The Commissioner then refers the appeals to 
the ERC for its review. 


ERC Case File Reviews — Scope and Process 
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New Legislation Cases 


The mandate of the ERC under the current 
RCMP Act, RCMP Regulations and new 
Commissioner's Standing Orders (CSOs) is more 
focused on matters which are of significant 
importance to RCMP members and to the 
Force as an organization. 


Appeals of written decisions regarding 
harassment complaints remain within the 
mandate of the ERC, as do appeals of decisions 
for discharge/dismissal and demotion in 

a number of contexts. Appeals regarding 
conduct matters (formerly disciplinary appeals) 
also continue to be referred to the ERC. The 
key shift in the mandate of the ERC under the 
new legislation is that decisions on concerns 
associated with travel, relocation and other 
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(or delegate) 


ERC 
Case File 
Review 


Final Decision 
Issued* 


* Parties may apply to 
the Federal Court for a 
Judicial Review of the 

RCMP Commissioner’s 
decision. 


financial or compensation-related matters 
will no longer be referred to the ERC except 
as legacy cases (see also the Chart above, ERC 
Case File Reviews - Scope and Process). 


The categories of cases that are referable to the 
ERC under the new legislation are: 


Conduct Decisions/Measures Imposed on 


Members: 


There is a wide range of conduct measures 
which can be imposed on a member of the 
Force for a contravention of the Code of 
Conduct of the RCMP. Conduct measures may 
be imposed by a Conduct Authority - managers 
at several levels, as identified in the CSOs; or, 
by a Conduct Board - one or more persons 
appointed by an officer designated by the 
Commissioner. 
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A Conduct Authority may impose certain 
measures on a member for contravention 

of the Code as set out in the CSOs. They 

fall into three categories: remedial (e.g., 
admonishment, direction to undergo training, 
a reprimand); corrective (e.g., forfeiture of 
annual leave up to 80 hours, deferment of a 
pay increment or ineligibility for promotion 
for up to one year ); and, serious (e.g., removal 
of duties, demotion, transfer, financial penalty 
deducted from pay, ineligibility for promotion 
or deferment of a pay increment for up to 

two years, and dismissal). A Conduct Board 

is convened when dismissal of a member is 
sought by a Conduct Authority. If a Conduct 
Board finds an allegation has been established, 
the RCMP Act provides that one or more 

of the following measures be imposed: 
recommendation for dismissal; direction to 
resign within 14 days or be dismissed; or, one 
or more of the measures available under the 
SOs. 


Appeals of a Conduct Board decision may 

be made by the member or by the Conduct 
Authority who initiated the hearing and may 
be based on any finding that an allegation 
was established or on any conduct measure 
imposed. A member who is the subject of a 
Conduct Authority decision may appeal any 
finding that an allegation was established or 
any resulting conduct measure imposed. 


Appeals of Conduct Board and Conduct 
Authority decisions to impose the following 
measures are referable to the ERC: 


a. financial penalty of more than one day of a 
member's pay; 

b. demotion; 

direction to resign; and, 

d. dismissal or a recommendation for 
dismissal. 


‘ 
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Decisions on Harassment Complaints: 
An appeal by a complainant of a written 


decision regarding a harassment complaint 
by a designated decision maker following an 
investigation of the complaint is referable 
to the ERC. A respondent in a harassment 
complaint (the person alleged to have 
engaged in harassing behaviour) may appeal 
a harassment-related decision when certain 
conduct measures are imposed. 


Decisions to Discharge or Demote a Member: 


An appeal of a decision to discharge or demote 
a member for the following reasons is referable 
to the ERC: unsatisfactory performance; being 
absent from duty; conflict of interest; and, 
disability, as defined in the Canadian Human 
Rights Act. 


Stoppage of Member Pay and Allowances: 


An appeal of a decision to stop a member's 

pay and allowances while a member is 
suspended from duty is referable to the ERC 

if the decision is made because a member was 
suspended for contravening or being suspected 
of contravening the Code of Conduct, an Act 

of Parliament, or an Act of a legislature of a 
province. 


Revocation of an Appointment: 


An appeal of a decision revoking the 
appointment of a person as a member or 
revoking the appointment of a member by 
way of promotion to a higher rank or level is 
referable to the ERC. 


RCMP External Review Commit: 
2014-15 Annual Repo! 


PART II - Our Results for 2014-15 


Case File Reviews 


Referrals 
The ERC received 16 referred case files from the RCMP in 2014-15, including 13 grievance files 
and two disciplinary appeals under the old legislation. The ERC received one referral under 
the new legislation, an appeal of a conduct authority decision (the first referral under the new 
legislation). The number of referrals for 2014-15 was lower than the average of 29 over the past 
five years. 
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All of the files referred to the ERC in 2014-15 were pre-screened to determine if there were any 
preliminary issues (e.g., referability or time limit considerations), to assess the complexity of each 
file and to identify key considerations (e.g., the extent of possible impacts on members) or any 
matters requiring early attention from the ERC Registry. 


Cases Completed - Findings and Recommendations Issued 


The ERC processed 42 case files in 2014-15. Findings and recommendations were issued for 40 
files: 38 grievance files and two disciplinary appeals. The remaining two files were screened by 
the ERC but were returned to the Force as they had been referred inadvertently. There were no 
findings and recommendations issued for discharge or demotion cases this year. No referred 
cases files were withdrawn by before the ERC could issue its findings and recommendations. 


RCMP External Review Commitee 
2014-15 Annual Report 


50 


40 


Number of Findings and Recommendations Issued 


__ Discharge/Demotion 


Lo En Ep 
2010-11 2011-12 2012-13 2013-14 2014-15 
Grievances MN Disciplinary 


M Conduct Appeals 


The two discipline appeals files completed by the ERC last year each involved a Board sanction 

of a direction to resign. The chart below shows the distribution of file types among the 38 
grievance case files completed. Travel claims, pay-related matters and harassment complaint files 
accounted for a significant portion of grievance reviews in 2014-15, as has been the case for a 


number of years. 
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Progress in Addressing the 
“Backlog” 


The ERC had 64 legacy case files in progress at 
the end of 2014-15, including 53 grievances, 
10 disciplinary appeals and one discharge 
appeal, as well as one conduct authority 
decision appeal under the new legislation. 


The backlog of legacy case files at the ERC was 
reduced by 30% in 2014-15: from 91 at the 
beginning of the year to 64 at year end. This 
reduction was a function of several factors, 
most notably: the expedited processing of 
files with preliminary issues such as time limit 
questions; the ERC’s efforts to tailor and adapt 
case review practices to optimize efficiencies; 

a significant number of files dealing with 
relatively straightforward travel claims issues; 
and, the ERC receiving less referrals from the 
RCMP than usual (about half of what has been 
the annual average over the past five years). 
Progress in addressing backlogged legacy 

cases in 2015-16 and in future years will vary, 
depending, in large measure, on two principal 
factors: the caseload of the ERC (including the 
numbers of files referred to the ERC, both as 
legacy cases and under the new legislation, and 
the nature and complexity of those files); and, 
the resources available to the ERC. 


Setting Priorities for Reviews 


Case files are generally processed in the order 
in which they are received by the ERC, in the 
interests of fairness and equity. However, in 
instituting active management of our legacy 
cases, the ERC has prioritized cases to improve 
efficiency and to recognize the differing 
impacts our delays occasion on the members 
involved and the organization (e.g., for 
disciplinary files where the sanction would be 
dismissal or for files involving discharge). 

In addition, the ERC has prioritized 
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files involving preliminary issues (such as 

time limit questions, or the issue of whether a 
matter is actually referable to the ERC). These 
files can often be processed quickly and it is 
important to remit them back to the RCMP 

on a timely basis to allow final decisions to be 
made and processes to be concluded within the 
Force: 


The ERC is continuing to develop its framework 
to assign priority for its case file reviews, 
recognizing that sanctions in new legislation 
cases will apply to members immediately and 
are not stayed pending appeal (as they have 
been historically under the former legislation). 


Highlights of Cases in 
2014-15 


As a quasi-judicial tribunal, the ERC applies 
the rule of law and is guided by the principles 
of fairness, impartiality, independence 

and transparency in conducting its case 
reviews. The ERC is a recommending body. 
It issues findings and recommendations the 
same way that an adjudication body issues 
decisions. This section summarizes some of 
the key aspects of cases the ERC reviewed 
and in respect of which it issued findings and 
recommendations in 2014-15. 


Grievance Decision Appeals 


Under Part III of the RCMP Act, a member 
could submit a grievance if the member was 
aggrieved by a decision, act or omission made 
in the administration of the Force's affairs. 

The ERC reviews certain types of grievances 
instituted under the former RCMP Act where 

a grievor seeks a review of a Level I decision. 
This year, the ERC considered a range of 
grievance subjects, including preliminary issues 
and issues going to the merits of cases. 


Preliminary Issues 


Preliminary issues generally must be addressed 
by parties and adjudicators before the merits 
or substance of a grievance may be argued and 
decided. In the context of RCMP grievances, 
some preliminary issues arise from statutory 
requirements while others arise from the 
common law. The ERC addressed numerous 
preliminary issues this year, including: 


+ the ERC’s jurisdiction to make findings and 
recommendations in a grievance, as set 
out in section 36 of the RCMP Regulations, 
1988 (G-564, G-565, G-566, G-567, G-598); 


+ amember’s standing to grieve pursuant to 
subsection 31(1) of the RCMP Act (G-570, 
G-571); 


- whether a grievance was presented within 
the time limits prescribed in subsection 
31(2) of the RCMP Act (G-563, G-569); 


+ whether the RCMP met its disclosure 
obligations set out in subsection 31(4) of 
the RCMP Act (G-568); 


«+ whether a matter was moot (G-571); and 


+ whether the grievance process was 
procedurally fair (G-568). 


Depending on the type and significance of 

the preliminary issue(s) raised in a particular 
grievance, the ERC may recommend various 
outcomes. These can vary from taking no 
action, to allowing the grievance, to adopting 
any number of other or combined approaches. 


Financial Compensation 


This year, the ERC considered a number of 
grievances which raised issues concerning the 
financial compensation of members. Some 
of the issues covered involved the private 
accommodation allowance (PAA), meal 
expenses and certain benefits for members 
serving at isolated posts. 


PAA: 


The Treasury Board Travel Directive (TBTD) 
provides for three types of accommodations 
for members on travel status. These include 
commercial accommodations, government and 
institutional accommodations, and private 
non-commercial accommodations. A member 
who resides in a private non-commercial 
accommodation is entitled to a (PAA), which is 
a financial benefit. 


G-599 involved a Grievor who stayed in 

a double-occupancy hotel room, which 

is a commercial accommodation, while 
providing police services at the Sommet de la 
Francophonie. Upon his return, the Grievor 
sought a PAA. The Force denied the request. 
The Grievor filed a grievance in which he 

made two interrelated arguments. First, he 
argued that the TBTD required that travelers 
occupying commercial accommodations be 
placed in a single occupancy room. Second, 
given the Grievor was made to stay in a double 
occupancy room, he should be deemed to 

have stayed in a private non-commercial 
accommodation and receive the accompanying 


PAA. 


The ERC recommended that the grievance 

be denied. The TBTD established a norm 

that travelers occupying a commercial 
accommodation would stay in a single 
occupancy room. However, a norm is not an 
absolute. Circumstances may arise in which 

it is not reasonably possible for the Force to 
follow anorm. In any event, the fact remained 
that the Grievor stayed in a commercial 
accommodation, not a private non-commercial 
accommodation. Therefore, the Grievor was 
not entitled to a PAA. 


Meal Expenses: 

The TBTD provides that employees may be 
reimbursed the meal expenses they incur 
while on travel status. In G-572 to G-593, 
the Grievor was reimbursed mid-shift meal 
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costs he incurred on travel status at the lunch 
rate set out in the TBTD. The Grievor sought 
reimbursement of his mid-shift meal expenses 
at the higher dinner rate on the ground that 
he took those meals in the evening. The Force 
denied the request. The Grievor initiated 
multiple grievances; one for each denied 
reimbursement at the dinner rate. In one 

of the cases (G-593), the Grievor sought a 
retroactive reimbursement at the dinner rate 


for all the meals he took over a five-year period. 


The ERC recommended that all of the Grievor’s 
grievances involving reimbursements of 
mid-shift meal expenses at the dinner rate 

(i.e. G-572 to G-592) be denied. The TBTD 
required that shift workers be reimbursed meal 
expenses in accordance with the breakfast- 
lunch-dinner meal sequence, regardless of 
whether a person worked a day shift or a night 
shift. The Grievor was, therefore, properly 
reimbursed his mid-shift meal expenses at 

the lunch rate. The ERC recommended that 
G-593 be allowed, in part, as it was unclear if 
the Grievor was properly reimbursed certain 
verifiable dinner expenses he incurred while he 
was in travel status. 


Benefits for Members at Isolated Posts: 


The RCMP polices numerous remote 

areas known as isolated posts. The RCMP 
reimburses members and their dependants for 
travel expenses when members need to receive 
medical treatment at an urban center because 
facilities at the isolated post are insufficient. 
The Force also offers members and their 
dependants living at isolated posts vacation 
travel assistance (VTA), regardless of whether 
they take vacations. 


In G-597, the Grievor fell ill while on vacation 
with his dependants away from their isolated 
post. When the Grievor’s vacation leave 
ended, the family did not return to the isolated 
post. Rather, they remained in a city so the 
Grievor could receive medical treatment. 
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They later vacated their home at the isolated 
post. The Grievor ultimately submitted the 
family’s medical travel expense claims. The 
Respondent audited the claims and omitted 
the dependents’ travel costs. The Respondent 
reasoned that, because the Grievor did not 
need a medical escort during his treatment, 
the claims were not payable under the Isolated 
Posts and Government Housing Directive 
(IPGHD). The Grievor filed a grievance. 


The ERC recommended that the Commissioner 
allow the grievance, in part. The Grievor was 
not entitled to a reimbursement of medical 
travel expenses incurred on his dependants’ 
behalf during in the period in which the 
dependents could have returned to their home 
at the isolated post. However, the Grievor 
was entitled to a reimbursement of certain of 
his dependents’ medical travel costs incurred 
after the family had vacated their home at the 
isolated post, as no suitable arrangements 
could be made for the dependents. The 
Grievor’s case was exceptional, as that concept 
was described in the Force’s Travel Policy. 
Therefore, certain expenses were allowable. 


In G-600, the Grievor submitted a claim for 
VTA. The Respondent received the claim on 
April 9, 2010. The Respondent determined 
that the claim was payable at a rate the 
Treasury Board Secretariat (TBS) published on 
April 1, 2010. The Grievor felt the claim was 
payable at higher rates published by the TBS 
in May 2009. He asserted that, in accordance 
with a supplemental “Note” contained in 

the applicable provision of the IPGHD, VTA 
rates remained in effect for 12 months. The 
Respondent rejected that position, alleging 
that it conflicted with IPGHD guidance 
documents and asserting that the 2009 rates 
had been superseded. The Grievor initiated a 
grievance. 


The ERC recommended that the Commissioner 
deny the grievance. The inclusion of the 
supplemental note in the applicable provision 
of the IPGHD was not meant to create rigid 
effective periods for VTA rates. The note did 
not override the words in the body of the 
provision it accompanied, which referred only 
to the creation of annual and semi-annual VTA 
rates. This interpretation was supported by 
IPGHD guidance documents, which illustrated 
two significant points. First, a VTA rate would 
apply until the TBS published a new VTA rate. 
Second, on April 1, 2010, the prior VTA rate 
became inoperative and a new VTA rate took 
effect. 


Harassment Complaints 


The ERC is committed to assisting the Force 

in achieving its objective of providing a 
harassment-free workplace. The ERC has 
traditionally reviewed two types of harassment 
grievances: those in which harassment 

is alleged and those in which the Force's 
administration of its harassment complaint 
process is scrutinized. This year, the ERC 
reviewed multiple grievances in the latter 
category. 


G-594, G-595 and G-596 arose from the 
decisions of different respondents to 
respectively deny three separate but related 
harassment complaints presented by the 
same member against three distinct alleged 
harassers. 


In G-594, the Grievor submitted a harassment 
complaint against a superior containing eight 
allegations. Following an investigation, the 
Respondent determined that, although none 
of the allegations had been established, two 
allegations involved significant and unwelcome 
conduct which had to be addressed. The 
Grievor submitted a grievance. One of his 
arguments was that the Respondent failed to 


consider the alleged incidents of harassment in 
their entirety. 


The ERC found that the grievance should be 
allowed. The Respondent’s decision was at 
odds with relevant harassment authorities. 
Specifically, the Respondent did not apply a 
key principle in harassment policies that a 
series of serious and unwelcome acts over time 
may be indicative of harassment. While the 
Respondent found that the Alleged Harasser 
committed two troubling acts over time, the 
Respondent failed to consider if those acts 
could have together constituted harassment. 
The ERC recommended that the Commissioner 
quash the Respondent's decision. The ERC 
also recommended that the Commissioner 
apologize to the Grievor for the fact that the 
Respondent’s decision was inconsistent with 
applicable harassment authorities. 


The identical issue was raised in G-596. 
However, the ERC reached a different 
conclusion in this case. Once again, the 
Grievor brought a harassment complaint 
against a superior. The complaint contained 
multiple allegations and was investigated. 
The Respondent decided that the allegations 
were unfounded. The Grievor commenced a 
grievance and submitted that the Respondent 
failed to consider alleged incidents of 
harassment in their entirety. 


The ERC recommended that the Commissioner 
deny the grievance. Unlike G-594, in G-596 
there was no identified series of offensive and 
unwelcome incidents which could properly 

be reviewed as a whole to consider if they 
represented a course of repeated conduct 
constituting harassment. The Respondent’s 
failure to consider if multiple allegations 
might cumulatively amount to harassment 
was accordingly not a violation of harassment 
authorities. Moreover, the decisions of the 
Respondent and the Level I Adjudicator were 
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not otherwise problematic. 


Finally, in G-595, the Grievor again filed a 
harassment complaint against a superior, 
comprising three allegations. Following an 
investigation, the Respondent found that 
none of the allegations were proven. The 
Grievor presented a grievance in which he 
characterized the Respondent’s decision as 
“[unlinformed” and “[unlethical”. The Grievor 
did not make any submissions or arguments in 
support of his position. Rather, he repeatedly 
stated that he had been harassed. 


The ERC did not address the Grievor’s position 
that he had been harassed, for two reasons. 
First, the subject matter of the grievance was 
whether the Respondent’s decision to deny the 
Grievor’s harassment complaint accorded with 
relevant laws and policies. Second, the alleged 
harasser was not a party to the grievance and 
did not have an opportunity to be heard at 
Levels I or II. 


The ERC recommended that the Commissioner 
deny the grievance, as the Grievor had failed 
to satisfy his burden of persuasion. The 
Grievor offered no submissions or arguments 
in support of his claim that the Respondent's 
decision was uninformed and unethical. 

The Grievor also failed to explain why he 
disagreed with the Level I decision. Although 
the record included documents from the 
harassment investigation file, they did not 
suggest that the Respondent’s decision was 
clearly uninformed or unethical. The ERC 
would not infer examples of impropriety from 
the record in this case, as to do so would have 
been speculative and without evidentiary 
foundation. 


Discipline Decision Appeals 


Pursuant to section 45.15 of the RCMP Act 
prior to amendment as of 
November 28, 2014, the Commissioner 
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referred appeals of decisions of RCMP 
disciplinary adjudication boards (board) 

to the ERC before considering the appeal. 

In accordance with Part IV of the RCMP 

Act, the ERC reviews the entire record of 
proceedings, including the hearing transcript, 
tendered evidence, board decision, and 
appeal submissions. The ERC then submits 

a thorough report to the Commissioner and 
the parties, containing the ERC’s findings and 
recommendations with respect to the issues 
arising in the appeal. 


This year, the ERC issued findings and 
recommendations in two disciplinary appeals 
which each raised multiple significant issues. 
One issue concerned the importance of 
ensuring that members facing discipline are 
treated in a procedurally fair manner by being 
given precise particulars of the allegations 
against them. Another issue involved the 
circumstances in which it is appropriate for a 
board to make findings regarding an issue that 
has been the subject of findings in a criminal 
proceeding involving the same matter. A 
further issue related to the manner in which 
boards should treat joint submissions on 
sanction. 


Adequacy of Particulars 


In a discipline matter, the particulars of an 
allegation describe the misconduct in which 
a member allegedly engaged. They also help 
the member understand and respond to an 
allegation in a meaningful way. 


In D-126, the ERC addressed the role 
particulars play in helping to ensure that 
a hearing is fair. The Member allegedly 
conducted himself disgracefully by 
engaging in sexual activity while on duty 
(Allegation #1). He also allegedly made a false 
statement to a superior officer regarding that 
encounter (Allegation #2). Paragraphs 5 and 6 


of the particulars for Allegation #1 were the 
same as the particulars for Allegation #2, in 
that both sets of particulars referred to the 
alleged false statement. At the beginning 
of the hearing, the Appropriate Officer 
Representative (AOR) withdrew 

Allegation #2. Yet paragraphs 5 and 6 
remained in the particulars of 

Allegation #1 and the Board did not ask the 
AOR if he intended to withdraw paragraphs 5 
and 6. 


The Member admitted Allegation #1 but 
disagreed that it alleged non-consensual 
sexual activity. As a result, the Board held 

a hearing on the question of whether the 
sexual activity was consensual, during which 
it heard evidence involving the consent issue 
and the Member’s alleged false statement. 
The Board ultimately found that the scope of 
Allegation #1 was limited to consensual sexual 
activity and did not include the alleged false 
statement, even though paragraphs 5 and 6 
remained in the particulars of Allegation #1. 


The Board found Allegation #1 was 
established. It then held a sanction hearing 
and ordered the Member to resign. In the 
course of the sanction hearing, the Board 
considered evidence adduced during the 
hearing into the consent issue, including 
evidence regarding the Member’s alleged false 
statement. The Member appealed the Board’s 
decisions on the allegation and the sanction. 


The ERC recommended to the Commissioner 
that the appeal be allowed. Although the 

ERC agreed that the particulars of Allegation 
#1 were restricted to the issue of consensual 
sexual relations, it found that the Board 
should have made a ruling on that issue and 
confirmed the nature of the misconduct raised 
in the particulars before hearing evidence. 

The Board's failure to make the ruling led 

to the introduction of evidence intended to 


establish a lack of consent. The Board erred 
by relying on that evidence in support of an 
order to resign. 


The ERC also found that at the outset of 

the hearing, the Board should have clarified 
whether paragraphs 5 and 6 of the 

Allegation #1 were effectively withdrawn 

in light of the withdrawal of Allegation #2. 

As Allegation #1 pertained only to on-duty 
sexual activity, evidence regarding statements 
to a superior were irrelevant to the Board's 
decision. The Board’s failure to initially clarify 
that issue led to the admission of irrelevant 
evidence regarding statements made by 

the Member, which the Board erroneously 
considered when it ordered the Member to 
resign. 


The ERC recommended that a new hearing be 
ordered. 


Relitigation of Issues 


Adjudication Boards must sometimes make 
findings on issues that were addressed in 
criminal proceedings arising from the same 
incident. The ERC occasionally reviews an 
appeal involving an assertion that a board 
has improperly re-litigated a finding that was 
previously made at a criminal trial. 


D-125 involved a member who sexually 
assaulted another member at an off-duty party. 
At the criminal trial, the Member entered a 
guilty plea to a lesser charge of assault. The 
evidence before the trial judge did not include 
the fact that sexual touching occurred during 
the assault. At sentencing in the criminal 
matter, the trial judge found that there was no 
breach of trust resulting from the assault. 


In the subsequent proceeding before an RCMP 
adjudication board, the evidence indicated that 
sexual touching did occur. The Member also 
admitted that his actions constituted a sexual 
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assault. The Board found that the member 
committed a breach of trust and ordered him 
to resign. The Member appealed, arguing this 
was an improper relitigation of the trial judge’s 
finding. 

The ERC recommended that the Commissioner 
deny this ground of appeal. In so doing, 

it referred to Supreme Court of Canada 
jurisprudence recognizing that relitigation of a 
finding may be permitted where new evidence 
conclusively impeaches the original results or 
when fairness dictates that the original result 
should not be binding in a different context. 


The Board’s finding of a breach of trust within 
the context of an alleged sexual assault did 
not amount to an improper relitigation of 

the criminal trial judge’s finding relating to 
an assault charge. The Board was tasked 

with assessing the impact of the misconduct 
on the employment relationship, a context 
different than the assessment of breach of 
trust during criminal sentencing. In addition, 
there was evidence before the Board which 
was not before the trial judge. This included 
a description of the sexual touching, a victim 
impact statement and testimony from 

the Membeyr’s supervisor describing the 
supervisor’s loss of trust in the Member. 


Joint Submissions on Sanction 


Parties in a disciplinary hearing can decide to 
jointly make a submission to an adjudication 
board when they agree on an appropriate 
sanction. Although a board is not bound 

to agree with a joint submission, the board 
must consider it in deciding what sanction 
to impose. Asa general rule, board decisions 
concerning appropriate sanctions attract 
deference on appeal. A sanction imposed 

by a board may be reviewed on appeal when 
a board makes an “error of principle”. One 
such reviewable error is a board’s improper 


RCMP External Review Commitee 
2014-15 Annual Report 


treatment or disregard of a joint submission by 
both parties. 


In D-126, the parties made a joint submission 
on sanction consisting principally of a 
forfeiture of 10 days’ pay. The Board rejected 
the joint submission without discussing 
whether there was an appropriate range of 
sanctions and ordered the Member to resign. 
The Member filed an appeal. 


The ERC recommended that the Commissioner 
allow the appeal. The Board erred in rejecting 
the joint submission in this case. Although a 
board is not bound by a joint submission, it 
must still seriously consider the submission. 
The ERC noted that the test for determining 
whether a board may reject a joint submission 
on sanction involves an analysis of whether the 
proposed sanction brings the administration 
of justice into disrepute or is contrary to the 
public interest. 


In the ERC’s view, the Board did not give the 
proposed sanction the serious consideration 
that it required, as the Board failed to 
explain why the proposed sanction would be 
contrary to the public interest or bring the 
administration of justice into disrepute. The 
proposed sanction fell within the range of 
sanctions cited in other similar cases and was 
reasonable in the circumstances. 


The ERC recommended that the Commissioner 


impose the sanction the parties had proposed 
in their joint submission to the Board. 


Outreach and 
Communications 


Outreach and communication, in a variety 
of forms, are important components of 
the work of the ERC and support the ERC’s 
contributions to effective labour relations 
practices and accountability in the RCMP. 


The ERC Communiqué, usually published 


quarterly, includes case review summaries and 


articles on issues that commonly arise in cases. 


It is distributed to RCMP detachments and 
offices across Canada and is posted on the ERC 
website as a resource promoting awareness 
and understanding of workplace and labour 
relations issues. Three Communiqués were 
published and distributed in 2014-15. 


The ERC website (www.erc-cee.gc.ca) contains 
key reference materials and corporate 
reports, including ERC Annual Reports to 
Parliament and Communiqués. The website 
also offers an extensive searchable database 
that includes summaries of the ERC’s findings 
and recommendations, as well as summaries 
of the Commissioner of the RCMP’s decisions 
on files reviewed by the ERC. The ERC’s most 
requested articles, discussion papers and 
specialized reports highlighting key issues 
related to the work of the ERC can also be 
found on the website. 


Outreach activities historically have included 
information or training sessions with RCMP 
members in National Headquarters, Divisional 
Headquarters and detachments, along with 
participation in or support regarding RCMP 
training. In 2014-15, ERC staff provided an 
information session for newly-appointed 
RCMP Staff Relations Representatives. 
Regular discussions with RCMP program 
managers were instituted to provide additional 
coordination between the two organizations 
on program administration. Several ERC team 
members also participated in RCMP in-house 
training for several days on the subject of the 
implementation of the new legislation. 


There may be scope for expanded outreach 
by ERC staff with various elements of the 
RCMP. This will be pursued consistent with 
operational priorities and available resources. 


Requests for Information 


The ERC responds to requests for information 
about its program and activities each year 
from members of the public, the media, other 
government organizations and from within the 
RCMP itself. The ERC received and responded 
to 98 such requests in 2014-15. Just over 
half came from the RCMP, with either RCMP 
members or RCMP labour relations personnel 
typically enquiring about the status of files or 
the role of the ERC. Members of the public 
were the second largest group of requesters 
and typically sought general information 
about the ERC program. On average, the ERC 
provided an answer to each request within 
one day. Occasionally, there was a need to 
undertake research or verification and the 
response was provided as soon as possible. 
Charts providing summary information are 
below. 
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The Government of Canada is implementing 
government information and services online 
through its central website, Canada.ca. Service 
Canada is the Principal Publisher. The ERC 
has been engaged in the Canada.ca initiative, 
including in discussions on themes and topics 
for navigation pages with Service Canada and 
with Public Safety Canada as a theme leader 

- the focus of which was on how best to help 
users find the services and the information 
they need. An institutional profile for the ERC 
was created and published on Canada.ca in 
March 2015. The ERC’s current website will 
remain active until the migration of all web 
content to Canada.ca is complete. 


Corporate Services 


The ERC must meet a range of accountability, 
reporting and other management 
requirements, statutory and otherwise, 

just as large organizations do, including for 
delegated human resources and financial 
authorities, information management, access 
to information and privacy, communications, 
procurement, accommodations, corporate 
reporting, inter alia. Given the small size 

of the ERC organization and the very 

wide range of requirements to be met and 
responsibilities to be fulfilled, the ERC uses 

a flexible approach that leverages internal 
capacities and external sources of support 

is used. In 2014-15 as in previous years, 

the ERC sought and received support and 
advice from the small agency community 
and from central agencies, procured services 
to support certain activities, and arranged 
for a wide scope of corporate services 
support from Public Safety Canada under a 
memorandum of understanding. 


An important corporate activity carried 


out in 2014-15 was the establishment 

of an updated ERC record keeping plan 
consistent with the Treasury Board Directive 
on Record Keeping. Ina related vein, ERC 
staff undertook basic security awareness 
training to reinforce the understanding 

of requirements and to help ensure that 
practices in the ERC for the protection 

of information and other assets remain 
vigorous. 
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PART III - ERC Operations 
Under the New RCMP Act 


The changes to the RCMP Act and the RCMP 
Regulations along with new Commissioner's 
Standing Orders, which came into force as 
of November 28, 2014, introduced a new 
mandate for the ERC and will, of necessity, 
lead to changes in how the ERC works. 


There are a number of challenges and 
opportunities for the ERC associated with 
the implementation of the new legislation, 
key of which are summarized below, all 
relating to the ERC’s continued role as an 
independent administrative tribunal. 


Challenges and 
Opportunities 


Labour relations matters 
referred to the ERC for review 
must be addressed fairly and 
transparently and as quickly as 
possible. 


Timeliness in the conduct of reviews 

is a critical issue - undue delays can 
compromise both the substance and the 

actual and perceived validity of findings and 
recommendations and, ultimately, of final 
decisions. Unresolved workplace conflicts can 
and do affect the wellness and productivity 

of both implicated employees and others in 
affected work units. Delays in the processing of 
files at any stage will frustrate in at least some 
measure the achievement of the results sought. 
The ERC will assess its case review practices 
and enhance timeliness wherever possible. 
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There is some uncertainty 
regarding the ERC caseload of 
legacy cases and new legislation 
referrals and, consequently, the 
organization’s future resource 
requirements. 


It is possible that future ERC caseloads will 
outstrip the capacity of the ERC to manage 
them. This could arise if the number and/or 
complexity of cases under the new legislation 
is much greater than anticipated and/or 

if the processing of new legislation cases 

leads to operational overheads not now 
envisioned (e.g., there is a need for the ERC 

to call hearings to obtain information). If 
such risks materialize in sufficient degree, a 
backlog of new legislation cases would begin 
to accumulate and the existing backlog of 
legacy cases would also grow. The ERC will 
monitor program performance to identify 
and assess any capacity issues and will take 
action working in consultation with the RCMP 
as appropriate. The ERC will also prepare a 
business case to seek stable long term funding 
for its requirements. 


The ERC’s findings and 
recommendations must remain 
of a high quality. 


For every case file referral, the ERC’s findings 
and recommendations must continue 

to provide an assurance of impartiality, 
independence and fairness. They must 

also demonstrate to the parties that they 
have been heard. The ERC’s findings and 


recommendations must be based on rigorous The ERC will be establishing 


analysis, be legally sound and be able to service standards and will be 
withstand judicial scrutiny. The effectiveness reporting publicly on them as 
of the ERC’s case reviews is based in large required by the RCMP Act - these 


part on the level of confidence placed on its 
substantive findings and recommendations by 
RCMP members individually and by the RCMP 
as an organization. Ensuring that changes 

in program management or delivery do not 
undermine the quality or integrity of the ERC’s 
findings and recommendations will be an 
ongoing focus for the ERC. 


standards will be an important 
program management and 
accountability tool. 


Service standards are in the initial stages 
of development, with preparation of 

a framework to support development 
underway. In order for the ERC to 


ERC case review arrangements establish appropriate and achievable 
2 ° service standards, further information is 
n y 
D ou ee oe Fitacted required, principally with respect to future 
a 


h h ERC 3 ERC caseload as a function of case file 
throug À cn Pari CE UE complexities, numbers of referrals and the 
processing initiative. 


processes that will be required for the ERC 
to doits job. It is currently estimated that 
it will take 12 months of referrals under the 
new legislation for the ERC to have adequate 
information to realistically project case 
loads (the first referral arrived at the end of 
March; 2015). 


A key part of the case processing initiative 
is examining how counsel resources are 
applied to various files and how the Chair 
and counsel interact during the case review 
process. A model which is adaptable, such 
that counsel resources can be applied in a 
manner tailored to the nature of individual 
case files, offers the best prospect for 
enhancing and ensuring optimal program 
effectiveness and results. The assessment 
of case review processes will go hand in 
hand with, and support, the development of 
service standards. 


Implementing service standard time lines 
that are unrealistic could pose a risk to the 
integrity of ERC case reviews if time lines 
compromise the ERC’s ability to complete 
thorough and sound analyses, findings 

and recommendations. Equally, service 
standards that are overly lengthy will not 
promote timely resolution of cases or 
otherwise serve program purposes well. The 
ERC will ensure that service standards are 
established based on the most reliable and 
complete information and assessments at its 
disposal. 
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ANNEX A 


List of Laws, Regulations and Orders 


Laws 
RCMP Act 


+ Enhancing Royal Canadian Mounted Police Accountability Act 


Regulations 


Under the RCMP Act (in force as of November 28, 2014) 
+ RCMP Regulations (SOR/2014-281) 
+ Regulations Prescribing an Oath of Secrecy (SOR/2014-280) 
RCMP Stoppage of Pay and Allowances Regulations (SOR/84-886) 
RCMP External Review Committee Rules of Practice and Procedure (SOR/88-313) 


Royal Canadian Mounted Police External Review Committee Security and Confidentiality Regulations 
(SOR/88-397) 
Under the RCMP Act (prior to November 28, 2014) 


+ RCMP Regulations (SOR/88-361) 


(Selected) Commissioner’s Standing Orders 
Under the RCMP Act (in force as of November 28, 2014) 
+ Commissioner’s Standing Orders (Conduct) (SOR/2014-291) 


+ Commissioner’s Standing Orders (Employment Requirements) (SOR/2014-292) 

+ Commissioner’s Standing Orders (General Administration) (SOR/2014-293) 

- Commissioner’s Standing Orders (Grievances and Appeals) (SOR/2014-289) 

- Commissioner’s Standing Orders (Investigation and Resolution of Harassment Complaints) 
(SOR/2014-290) 

Under the RCMP Act (prior to November 28, 2014) 

+ Commissioner’s Standing Orders (Grievances) [Repealed] (SOR/ 2003-181) 

- Commissioner’s Standing Orders (Representation), 1997 [Repealed] (SOR/97-399) 

- Commissioner’s Standing Orders (Disciplinary Action) [Repealed] (SOR/88-362) 
Commissioner’s Standing Orders (Classification Redress Process for Members) (SOR/2001-248) 

- Commissioner’s Standing Orders (Practice and Procedure) [Repealed] (SOR/88-367) 
Commissioner’s Standing Orders (Qualifications) [Repealed] (SOR/88-366) 

+ Commissioner's Standing Orders (Dispute Resolution Process for Promotions and Job Requirements) 


[Repealed] (SOR/2000-141) 
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ANNEX B 


Overview of ERC Findings and Recommendations: 2014-15 


D-125 Off duty sexual assault of another member. Dismiss the appeal and confirm the Board’s decision. | 
Appeal of sanction consisting of a direction 
to resign. 


Sufficiency of reasons for the Board’s 
decision. 


Re-litigation of a finding made at the 
member’s criminal trial. 


Consideration of prior employment history. 
Consideration of expert evidence. 


Parity (reasonableness) of the sanction 


imposed by the Board. | 
D-126 | On duty consensual sexual activity. ‘Allow the appeal on its merits and order anew 
Appeal of finding that the allegation was hearing. 
established and appeal of the sanction Alternatively, allow the appeal on sanction and 
consisting of a direction to resign. impose reprimand, recommendation for counselling 


Procedural fairness in the hearing and and forfeiture of ten (10) days’ pay. 


sufficiency of particulars. 


Consideration of a joint submission on 
sanction made by the parties. 


Parity (reasonableness) of the actual | 
sanction imposed by the Board. 


G-563 Denial of private accommodation | Deny the grievance. 
no The grievance was submitted outside of the required 
Time limits for submitting a grievance and |time limit and an extension was not warranted. 
possible extension. _ 

| G-564 | Occupational Health & Safety - Medical No legal authority for the ERC to review the file, is 
Profile. not referable (outside s.36 of the RCMP Regulations; 
relevant policy does not apply to government 
_departments and to members). 


Jurisdiction of the ERC. 


 G-565 | Stand-by pay while serving atanisolated No legal authority for the ERC to review the file, is 

| not referable (outside s.36 of the RCMP Regulations; 
relevant policy does not apply to government 
departments and to members). 


two-person post. 


|  Jurisdiction of the ERC. 


a a ee 
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| G-566 


G-572 to 
G-592 


G-593 


Entitlement to additional compensation 
during a temporary transfer. 


Jurisdiction of the ERC. 


Severance pay upon retirement. 


Jurisdiction of the ERC. 


No legal authority for the ERC to review the file, is 
not referable (outside s.36 of the RCMP Regulations; 
relevant policy does not apply to government 
departments and to members). 


| No legal authority for the ERC to review the file, is 
not referable (outside s.36 of the RCMP Regulations; 
relevant policy does not apply to government 


Interpretation and application of the 
Relocation Directive. 


Procedural errors. 


Allow the grievance. 
Grievor was denied procedural fairness. 


Declare Level I decision invalid and remit to Level I 
so that Grievor's disclosure requests can be properly | 
dealt with, parties receive opportunities to present 
_and reply to informed submissions, and a new 
decision can be made on the basis of a complete 
record. 


Interpretation and application of the Travel 
Directive. 


| Meal claim. 


Time limits for filing a grievance. 


Harassment. 


Requirement for a grievor to have standing 
to grieve. 


| Harassment. 
Harassment complaint process. 


Whether the Respondent was the proper 
decision maker. 


Level I ruling that the Grievor did not have 
standing to grieve the matter. 


Interpretation and application of the Travel 
Directive. 


Appropriate reimbursement of mid-shift 
meals. 


Interpretation and application of the Travel 
Directive. 


Meal claim at dinner rate instead of lunch 
rate while working on shifts. 


| Deny the grievance. 
Filed outside the time limits. 


No circumstances that would allow for an extension. 


Deny the grievance. 
 Grievor does not have standing, as the disputed acts | 


did not occur in the administration of the Force’s 
Affairs. 


Although the grievor met the criteria for standing, 
the grievance is moot as no practical and effective 
remedy can be provided. 


Deny the grievance. 


Mid-shift meal must follow meal sequence for shift 
workers, notwithstanding when a shift started. 


Partially allow the grievance. 


Mid-shift meal must follow meal sequence for shift 
workers. Grievor could be reimbursed at the dinner | 
rate when he was entitled to two meals per shift. 


ernal Review Commitee 
alR 
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| Allow the grievance on the merits and quash the 


Isolated Post and Government Housing 
Directive. 


Claim for expenses. 
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G-594 Harassment. 
Harassment complaint process. decision. 
| The Respondent's decision was not consistent with 
relevant harassment authorities. 
Apologize to the Grievor for the fact that the 
| Respondent's decision was not consistent with 
| relevant harassment authorities. 
D9) Harassment. | Deny the grievance on the merits. 
Harassment complaint process. The grievor’s case did not meet the burden of 
persuasion. 
G-596 Harassment. | Deny the grievance on the merits. 
Harassment complaint process. The process used was sound. 
G-597 Interpretation and application of the Partially allow the grievance. 
Travel Directive, and the Isolated Post and | Grievor was entitled to some of his dependants’ 
Government Housing Directive. travel expenses. 
Travel expenses for dependants while a 
member is on medical leave away from 
home post. 
098 Discrimination - Pay equity. No legal authority for the ERC to review the file, is 
Se | M 
ion ofthe ERG. not referable (outside scope of s.36 of the RCMP 
Regulations). 
599 Interpretation and application of the Travel Deny the grievance. 
Directive. |Grievor stayed in a commercial accommodation; the 
Denial of private accommodation fact that he had to share his room did not change the 
allowance. nature of the accommodation. 
G-600 Interpretation and application of the Deny the grievance on the merits. 


‘The claim that was disputed was processed in 
‘accordance with policy. 


RCMP External Review Commite 
2014-15 Annual Repor 


ANNEX C 
ERC Staff and Contacts 


Staff in 2014-15 * 

Elizabeth Walker, Chair 

David Paradiso, Interim Chair 

Jamie Deacon, Executive Director 

Josh Brull, Counsel 

Martin Griffin, Counsel 

Jill Gunn, Counsel 

Caroline Verner, Counsel 

Lorraine Grandmaitre, Manager, Corporate Services 
Jonathan Haig, Administrative Assistant 


* includes secondments and term employees 


Contact Information 
PO. Box 1159, Station B 
Ottawa, Ontario 

K1P 5R2 


Telephone: 613-998-2134 


Fax: 613-990-8969 
E-mail: org@erc-cee.gc.ca 


Internet: www.erc-cee.gc.ca 
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Message from the Chair 


It is widely recognized in all workplaces, whether in the public, private 
or voluntary sector, that a respectful working environment where 
accountability and integrity are hallmarks at all levels and where people 
are valued and treated fairly, is ethically imperative and essential to 
organizational success. 


The RCMP is a complex and unique institution with a long history of 
serving Canadians and a special place in Canadian culture as the national 
police service. The RCMP External Review Committee (ERC) is one part 
of the oversight system for the RCMP. We focus on the labour relations 
and workplace practices of the Force. Through its reviews of appeals of 
important workplace issues for RCMP members (including harassment, 
dismissals and discharges), the ERC serves RCMP members and 
managers, and the Force as an organization. We also support the public 
interest in a well-functioning national police service. 


The ERC plays a critical, independent role in the labour and human 
resources management system of the RCMP through our specialized and 
rigorous case reviews, findings and recommendations. Our case reviews 
provide an assurance of fair and transparent processes and decision- 
making for reviewed cases, enhance the integrity of the RCMP recourse 
system and promote confidence in the system within and outside the 
Force. Ultimately, the work of the ERC supports a healthy and productive 
RCMP workplace that serves Canadians well. 


In the spring of 2015, the ERC began to receive files from the RCMP 
under the current RCMP Act (as amended in late 2014). There are now 
two streams of business at the ERC: the files referred under the current 
legislation and the continuing referrals under the prior legislation. We 
manage and track the progress and timeline of each file in the two 
streams as they move through each stage of ERC review. Case referrals 
under the current RCMP Act require new substantive legal analyses and 
the ERC is developing revised report formats to address the procedural 
and legal issues arising from the new referrals. 


The ERC is committed to delivering results against its mandate. Each 
case referred to us affects the individual member, his or her work unit, 
RCMP management and, depending on the case, the Force as a whole. 


Improving our output of findings and recommendations is critical as 

we anticipate higher caseloads for a number of years as we receive 

and manage the two streams of referrals. During 2015-16, the ERC 
focused on improving the efficiency of it case reviews while ensuring the 
Substantive quality of our reviews and findings and recommendations. 
We adapted our processes to group similar types of cases, to enhance 
the prioritization and tracking of files, to monitor the timeliness of each 
Stage of our process and to set and review file completion targets. 


In 2015-16, we received 101 case referrals, an increase of 248% over 
the average number of cases received (29) over the past five fiscal 
years. We are faced with critical capacity challenges to our ability to 
complete case reviews in a timely manner in order to be meaningful to 
RCMP members and to the Force. We anticipate further efficiency gains 
and improvements to our delivery of findings and recommendations. 
However, such improvements will not fully address the anticipated 
increased levels of case referrals from the RCMP. 


In 2016-17, the ERC is maintaining its commitment to substantive 
excellence and improved efficiency while taking steps toward securing its 
performance capacity over the longer term. 


Lit Mite 


Elizabeth M. Walker 
Chair 


PART | - Role and Organization 


The ERC is the independent 
federal tribunal established 

by Parliament over twenty five 
years ago to carry out impartial 
reviews of certain RCMP employee 
and labour relations matters, 
including appeals of disciplinary 
decisions and decisions regarding 
allegations of harassment, 

among others. As a quasi-judicial 
tribunal, the ERC applies the rule 
of law and supports transparency, 
fairness and impartiality in RCMP 
processes and decision-making 
through its reviews, findings and 
recommendations. 


The jurisdiction of the ERC 

is restricted to appeals of 
employment and labour relations 
cases involving regular and 
civilian RCMP members. It Is 

the only independent review 
mechanism available to members 
for those cases, other than 

the courts. Once the ERC has 
reviewed a case, it issues findings 
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Administrative 


Staff 


and recommendations to the 
Commissioner of the RCMP, who 
then makes the final decision. 


The ERC is headed by a Chair 

who is appointed by order of 

the Governor in Council, and 

is the organization's Chief 
Executive Officer and deputy 
head. The ERC Chair reports to 
Parliament through the Minister 
of Public Safety and Emergency 
Preparedness. No member of the 
RCMP is eligible to be appointed 
as the Chair or as a member of the 
ERC (the Chair is currently the sole 
member of the ERC). 


ERC staff is comprised of an 
Executive Director, legal counsel 
who have expertise in labour, 
employment and administrative 
law, program administrators who 
ensure the day-to-day operations 
of a modern public institution, and 
an in-house translator. 
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Corporate 
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The ERC Case File 
Review Program 


The RCMP Act and RCMP 
Regulations require the 
Commissioner of the RCMP to 
refer appeals of certain cases 
to the ERC. The ERC does not 
select the cases it reviews. The 
case review process begins 
when a referred file from the 
RCMP arrives at the ERC. 


The ERC examines the entire 
record of each case, including 
all supporting documentation, 
the initial decision(s) made 

and the submissions of the 
parties. The ERC Chair may 
request that one or both parties 
provide additional information 
or submissions. The Chair 
considers all of the evidence, 
legal issues and case law, 
relevant legislation and policies 
before making findings and 
recommendations. The Chair 
has the authority to hold a 
hearing if necessary, although 
this option has not been 
exercised since 2001. 


The Chair's findings and 
recommendations are provided 
to the Commissioner of the 
RCMP and to the parties 
involved. The Commissioner 

is the final decision-maker and 
must consider the ERC'S findings 
and recommendations. If the 


Commissioner does not follow 


the ERC'S recommendations, 
the RCMP Act requires the 
Commissioner to include the 
reasons for not doing so in his 
decision. 


The work of the ERC benefits 
both RCMP members and the 
Force as an organization in a 
number of ways: supporting 

fair and transparent processes 
and decisions for all cases 
reviewed by the ERC; enhancing 
confidence both within and 
outside the Force in the integrity 
of RCMP labour and other 
human resource management 
practices; and, providing ongoing 
support for a healthy and 
productive RCMP workplace. 


The scope and nature of the 
cases referred to the ERC 

by the RCMP changed as of 
November 28, 2014, when 
amendments to the RCMP Act, 
RCMP Regulations and associated 
Commissioner's Standing Orders 
(CSOs) came into force as part 
of implementing the Enhancing 
RCMP Accountability Act. The ERC 
now receives two streams of 
case referrals: 


- one under the current 
legislation; and 

- asecond as “legacy” 
referrals under the former 
legislation (for cases 
that commenced within 


the RCMP prior to the 
amendments to the RCMP 
Act in November 2014). 


The general scope and process 
for ERC case file reviews is 
represented in Figure 1. 


Figure 1 


| ERC Case File Reviews — Scope and Process 
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Current Legislation 
Cases 


The appeals that are referred to 
the ERC for its review, findings 
and recommendations under the 
current legislation are: 


Conduct Decisions/Measures 
Imposed on Members 

There is a wide range of conduct 
measures which can be imposed 
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* Parties may apply to 
the Federal Court for a 
Judicial Review of the 

RCMP Commissioner’s 
decision. 


on a member of the Force for 
a contravention of the RCMP 
Code of Conduct. Conduct 
measures may be imposed 
by: a Conduct Authority, who 
is a manager at one of several 
possible levels, as identified 

in the CSOs; or, a Conduct 
Board, which consists of one 
or more persons appointed by 
an officer designated by the 
Commissioner. 


Conduct measures fall into 


three categories: remedial (e.g, 
admonishment, direction to 
undergo training, a reprimand); 
corrective (e.g, financial penalty 
of not more than 80 hours 
deducted from pay, forfeiture 

of annual leave up to 80 hours, 
deferment of a pay increment, 
suspension from duty without pay 
for up to 80 hours, or ineligibility 
for promotion for up to one year); 
and, serious (e.g., removal of 
duties, ineligibility for promotion, 
deferment of a pay increment 
for up to two years, demotion, 
transfer, Suspension from duty 
without pay, financial penalty 
deducted from pay). Amember 
who is the subject of a Conduct 
Authority decision may appeal 
any finding that an allegation 
was established or any resulting 
conduct measure imposed. 


A Conduct Board is convened 
when the dismissal of a 

member is sought by a Conduct 
Authority. If a Conduct Board 
finds an allegation has been 
established, the RCMP Act 
provides that one or more of the 
following measures be imposed: 
recommendation for dismissal: 
direction to resign within 14 days 
or be dismissed; or, one or more 
of the other measures available 
under the CSOs. Appeals of a 
Conduct Board decision may be 
made by the member or by the 
Conduct Authority who initiated 


the hearing; they may be based 
on any finding that an allegation 
was established or on any 
conduct measure imposed. 


Appeals of Conduct Authority 
and Conduct Board decisions to 
impose the following measures 
are referable to the ERC 
(pursuant to section 45.15 of the 
RCMP Act): 


a) financial penalty of 
more than one day of a 
member's pay; 

b) demotion; 

c) direction to resign; and, 

d) dismissal ora 
recommendation for 
dismissal. 


Decisions on Harassment 
Complaints* 

An appeal by a complainant of 

a Written decision regarding 

a harassment complaint by a 
designated decision-maker, 
following an investigation of the 
complaint, is referable to the ERC. 
A respondent in a harassment 
complaint (the person alleged 

to have engaged in harassing 
behaviour) may not appeal the 
decision following an investigation; 
however, the respondent may 
appeal the imposition of certain 
conduct measures as a result of 
the harassment decision. 


* Pursuant to section 17 of the RCMP 
Regulations. 


Decisions to Discharge or 
Demote a Member* 

An appeal of a decision 

to discharge or demote a 
member for the following 
reasons is referable to the ERC: 
unsatisfactory performance; 
being absent from duty; conflict 
of interest; and, disability, as 
defined in the Canadian Human 
Rights Act. 


Appeal of an Order to Stop a 
Member's Pay and Allowances* 
An appeal of a decision ordering 
the stoppage of a member's 

pay and allowances is referable 
to the ERC if the member has 
been suspended from duty for 
contravening or being suspected 
of contravening the RCMP Code 
of Conduct, an Act of Parliament 
or an Act of a provincial 
legislature. 


Revocation of an Appointment* 
An appeal of a decision revoking 
the appointment of a person 

as a member or revoking the 
appointment of a member by 
way of promotion to a higher 
rank or level is referable to the 
ERC. 


ea 
* Pursuant to section 17 of the RCMP 
Regulations. 


Legacy Legislation 
Cases 


The cases referred to the 

ERC under the legacy RCMP 
legislation are set forth below. 
Based on historical trends, it is 
estimated that legacy legislation 
cases will continue to be referred 
to the ERC for approximately five 
years: 


Grievances 

Legacy grievances covering 

a broad range of member 
rights and interests, from 
claims for reimbursement of 
expenses to the right to work 

in an environment free from 
harassment and discrimination 
are referred to the ERC. Under 
the former RCMP Act, an RCMP 
officer designated as a Level | 
Adjudicator considers and 
decides a grievance. If the 
grievor is dissatisfied with the 
Level | Adjudicator's decision, 
the grievor may file a Level Il 
grievance which is decided by the 
Commissioner of the RCMP or a 
designate. Under Part Ill of the 
former RCMP Act and section 36 
of the former RCMP Regulations, 
the Commissioner refers 
grievances on the following 
matters to the ERC for review: 


the Force's interpretation 
and application of 
government policies that 


apply to government 
departments and that 
have been made to apply 
to members; 

the stoppage ofthe 

pay and allowances of 
members made pursuant 
to subsection 22(3) of the 
former RCMP Act; 

the Force's interpretation 
and application ofthe 
Isolated Posts Directive; 
the Force's interpretation 
and application of the 
RCMP Relocation Directive; 
and 

administrative discharge 
for reasons of physical 

or mental disability, 
abandonment of post or 
irregular appointment. 


Appeals of Discipline 
(Adjudication) Board Decisions 
Under Part IV of the former 
RCMP Act, when an RCMP 
member is alleged to have 
committed a serious violation 
of the RCMP Code of Conduct 
and formal discipline is initiated, 
an internal hearing is held to 
determine whether or not the 
allegations are established and, 
if So, the appropriate sanction. 


The matter is heard by an 
Adjudication Board consisting of 
three RCMP officers. If, after the 
Board renders its decision, either 
the Force or the member wishes 
to appeal that decision to the 
Commissioner of the RCMP, the 
Appellant and the Respondent 
provide written submissions 

to the Commissioner. The 
Commissioner then refers the file 
to the ERC for its review. 


Appeals of Discharge/Demotion 
Board Decisions 

Under Part V of the former 
RCMP Act, a discharge or a 
demotion proceeding may be 
initiated against a member for 
failing to perform their duties 

in a Satisfactory manner. When 
this happens, the member may 
request that a Discharge and 
Demotion Board, consisting of 
three officers of the RCMP, be 
convened to review the matter. 
The decision of the Board may be 
appealed by either the member 
or the Appropriate Officer who 
initiated the proceeding. Appeal 
submissions are made in writing 
to the Commissioner of the 
RCMP. The Commissioner then 
refers the appeals to the ERC for 
its review. 


PART Il - Our Results for 2015-16 


Case Reviews 


Referrals to the ERC 


The ERC received 101 file referrals from the RCMP in 2015-16, which 

is considerably higher than the average of 29 referrals over the five 
previous years. This resulted from: a very high number of referrals (81) of 
legacy case files (likely resulting from transitional work within the Force); 
combined with, the arrival of referrals under the current legislation with 
some regularity for the first time (20 files). 


Number of Cases Received - 
Referrals from the RCMP 
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The ERC pre-screens all files shortly after they are received. Pre- 
screening has several purposes: to verify file contents and completeness 
in case there is a need for follow-up with the Force; to determine whether 
any preliminary issues exist that could be addressed quickly (2.8: | 
referability or time limit considerations), and, to assess file complexity and 
key considerations (e.g., the extent of impacts on the member or on the 
RCMP workplace). The ERC uses pre-screening results to assist in setting 
priorities for the selection of cases for review. 


Cases Completed - Findings and Recommendations Issued 


The ERC issued findings and recommendations for 29 case files in 
2015-16: 12 current legislation cases and 17 legacy cases. An important 
factor affecting the number of completed cases was the need for the 
ERC to invest substantial time in assessing the legal issues arising in the 
current legislation cases, the associated impacts of new RCMP policies, 
guidelines, and the new file content. 


Number of Findings and 
Recommendations Issued 


38 
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Seven files were withdrawn by the members involved (all grievances) in 
2015-16. No findings and recommendations were required for these 
files. 


Current Legislation Cases 


Of the 12 findings and recommendations issued in appeals of current 
legislation cases, 9 were conduct authority decision cases, 2 were 
harassment investigation decision cases and 1 was a stoppage of a 
member's pay and allowances 


Current Legislation Cases 
Findings and Recommendations (Type of File) 


fH Conduct Authority MM Harassment Bi Stoppage of Pay 
Decision Decision and Allowances 


Legacy Legislation Cases 


Of the 17 findings and recommendations issued for legacy cases, 13 were 
for grievances, 3 were for discipline cases and 1 was for a discharge case. 


Legacy Cases . 
Findings and Recommendations (Type of File) 


Grievances BB Disciplinary B Discharge / Demotion 


The composition of the 13 grievance cases was: 46% (6) relocation, 15% 
(2) travel, 15% (2) medical discharge, 15% (2) isolated posts and 7.7% (1) 
bilingualism bonus. Seven of the grievance files involved a consideration 
of preliminary issues (time limit questions, referability and member 
standing to grieve). 


Legacy Grievance Cases 
Findings and Recommendations (Type of File) 
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RCMP Commissioner Decisions Received 


The ERC received the final decision of the Commissioner of the RCMP 
for 36 files for which the ERC had issued findings and recommendations: 
35 legacy files and 1 current legislation file. 


The Commissioner of the RCMP agreed with ERC recommendations in 


92% of cases (33 files), partly agreed in 5.5% (2 files) and disagreed 
2.8% (1 file). 


Agreement with ERC Recommendations 


I Agreed Gi Agreed in part M Disagreed 


Findings versus Recommendations 


In considering whether a final decision of the Commissioner agrees, 
agrees in part or disagrees with recommendations made by the ERC, it is 
important to distinguish between findings and recommendations: 


- findings express a legal assessment of the evidence, of the 
processes undertaken and/or the correctness of the first level 
decision that was made (in light of the appeal being made); for 
example, whether the rules of procedural fairness were followed 
or whether a sanction imposed on a member is supported by 
reasons in the decision; 


- recommendations are based on the findings and generally 
address: the specific elements and impacts of a decision on a 


member (Such as recommending that a dismissal decision be 
upheld or not or that another conduct measure be imposed 
instead); and/or, more general or systemic management 
issues that are identified through the review of a file (Such as 
recommending that a Force policy or guideline be clarified). 


An agreement with ERC findings does not necessarily mean that there 
will be an agreement with ERC recommendations. For example, the 
Commissioner of the RCMP may agree with an ERC finding that there 
was a breach of procedural fairness but may decide not to follow a 
recommendation of the ERC to have the file considered afresh by a 

new Board. Similarly, the ERC may find that an allegation has been 
established and a conduct measure be imposed on a member but may 
recommend that a decision of a Board to dismiss a member be changed 
to a lesser measure. The Commissioner of the RCMP may agree with 
the ERC's finding regarding the allegation but may nonetheless decide to 
uphold the initial dismissal decision of the Board. 


Highlights of Cases Completed in 2015-16 


This section summarizes some of the key aspects of a selection of 
cases that the ERC reviewed and in respect of which it issued findings 
and recommendations in 2015-16. An overview of all findings and 
recommendations issued in 2015-16 is at Annex B. 


AS a quasi-judicial tribunal, the ERC applies the rule of law and is guided 
by the principles of fairness, impartiality, independence and transparency 
in conducting its case reviews. The ERC is a recommending body - it 
issues findings and recommendations the same way that an adjudication 
body issues decisions. 


Current Legislation Cases 


The ERC encountered several interesting and important issues in its 
review of cases under the current legislation this year. The issues 
revolved principally around how the new CSOs and associated RCMP 
policies were being interpreted and applied by RCMP managers, including 


the sufficiency of the reasons provided by a manager for a decision they 
make. 


Conduct Appeals 


This year, during the infancy of the 
RCMP'S current conduct process, 
the ERC dealt with two significant 
and practical issues related to 
appeals of Conduct Authority 
decisions. In five separate cases, 
the ERC considered whether 
appeals of conduct cases are 
referable to the ERC where the 
basis for the referral is that the 
conduct measure imposed is 

a forfeiture of annual leave. In 
three other appeals of Conduct 
Authority decisions, the Chair 
addressed the procedural fairness 
issues relating to the insufficiency 
or absence of a Conduct 
Authority's reasons for a decision 
in the record. 


Referability of Conduct Appeals 
Involving Forfeiture of Annual 
Leave 

The types of conduct appeals 
that are to be referred to the ERC 
are set out in subsection 45.15(1) 
of the RCMP Act: a financial 
penalty of more than one 

day of the member's pay; a 
demotion; a direction to resign; 

a recommendation for dismissal; 
and, a dismissal. In C-007 to 
C-005, Conduct Authorities 
imposed either a forfeiture of 
annual leave alone or a forfeiture 
of annual leave combined with 
other conduct measures. The 
ERC considered whether the 
imposition of a “financial penalty" 


encompasses a forfeiture of 
annual leave. 


The ERC concluded that a 
forfeiture of annual leave is not 
a financial penalty deducted 
from a member's pay. The 

ERC noted in its analysis that 
there are multiple conduct 
measures which could have a 
financial impact on a member 
without involving a deduction 
from a member's pay, such 

as ineligibility for promotion, 
deferment of a pay increase 
increment, reduction to the 

next lower rate of pay, and, 

a forfeiture of annual leave. 
However, sections 4 and 5 of the 
CSOs (Conduct), which set out 
the various conduct measures 
that Conduct Authorities may 
impose on a member, each make 
a clear distinction between a 
financial penalty deducted from a 
member's pay and other conduct 
measures. The ERC noted that 
this distinction is instructive as it 
clarifies that a financial penalty 
deducted from a member's 

pay is a conduct measure that 

is separate from a forfeiture 

of annual leave (and from any 
other conduct measures which 
may have indirect financial 
consequences for a member). 
Accordingly, the five case files 
were not referable to the ERC. 
The Commissioner agreed and 
sent each conduct appeal to the 
appropriate decision-maker. 


Sufficiency of Conduct 
Authorities’ Reasons for Decision 
In each of C-006, C-007 and 
C-008, after a Conduct Meeting 
was held, the Conduct Authority 
found that the allegations 

were established and imposed 
conduct measures. However, 

in reviewing the appeals of 
these decisions, the ERC found 
that the Conduct Authorities’ 
reasons for their respective 
decisions were either insufficient 
or absent. The ERC'S Findings 
and Recommendations for these 
cases addressed not only the 
procedural fairness concerns but 
also the practical challenges for 
appellate review where there is 
no record of what transpired in 
the Conduct Meeting. 


In C-006, the Appellant faced 

an allegation that he had been 
belligerent and confrontational 
with officers from a local police 
force and thereby behaved in 

a manner likely to discredit the 
RCMP, contrary to section 7.1 of 
the Code of Conduct. In appealing 
the Conduct Authority's 

finding that the allegation was 
established, the Appellant argued 
that the Conduct Authority 

failed to establish and articulate 
the elements of the allegation, 
breached procedural fairness by 
failing to consider the Appellant's 
written submissions, erroneously 
concluded that the evidence 
supported the allegation, and 


imposed an excessive financial 
penalty. 


The ERC identified three issues 
with the sufficiency of the 
Conduct Authority's reasons. 
First, the Conduct Authority 

did not make a conclusion 
about whether the Appellant's 
conduct had been belligerent 
or confrontational. Second, 
the Conduct Authority made 

no reference to section 7.1 of 
the Code of Conduct. He did not 
apply any test to determine, and 
did not specifically find, that the 
conduct was discreditable and 
breached section 7.1. Third, 
the Conduct Authority made no 
reference in the decision to the 
Appellant's written submissions. 


The ERC emphasized that 
section 8 of the CSOs (Conduct) 
and section 9.2.1.14 of the 
RCMP's Conduct Policy impose 

a duty on Conduct Authorities 
to provide reasons for their 
decisions. After reviewing 
relevant Supreme Court of 
Canada cases, the ERC provided 
the following guidance as to what 
constitutes sufficient reasons: 


The reasons need not 

be lengthy or written in 
legalistic terms. What the 
reasons for decision must 
do is provide to the member 
and to a reviewing body a 
roadmap from the evidence 


before and submissions 
made to the conduct 
authority, to the particular 
allegation(s) and conduct, 
and to the alleged breach 
of the relevant provisions of 
the legislation, in this case, 
section 7.1 of the Code 

of Conduct, through to 
the imposition of conduct 
measures, if any. 


The ERC found that the 
Conduct Authority's failures 

to consider section 7.1 or to 
make the necessary findings 
constituted material and 
determinative omissions that 
not only rendered the decision 
clearly unreasonable, but also 
prevented the ERC and the 
Commissioner of the RCMP from 
properly reviewing the decision. 


The ERC recommended that the 
Commissioner allow the appeal 
of the decision and make the 
finding that, in his opinion, the 
Conduct Authority should have 
made. As the Record supported 
a finding that the Appellant's 
conduct was confrontational 
and discreditable, the ERC 
further recommended that the 
Commissioner make a finding - 
with reasons - that the Appellant 
contravened section 7.1 of the 
Code of Conduct and that he 
confirm the financial penalty 
imposed. 


In C-007, the Appellant faced two 
allegations that he had made 
false, misleading or inaccurate 
Statements to a Superior, 
contrary to section 8.1 of the 
Code of Conduct. In C-008, the 
same Appellant as in C-007 faced 
two allegations of discreditable 
conduct, contrary to section 7.1 
of the Code of Conduct. However, 
the particularized conduct 

was again that he had made 
false, misleading or inaccurate 
Statements to a superior. 


In both cases, the Conduct 

Authority's reasons for decision 
merely restated the allegations 
and particulars and concluded: 


Based on my review of the 
completed investigation 
including your statement 

| find the above noted 
allegations ESTABLISHED. 


In each case, one ground of 
appeal was that the Conduct 
Authority's decision was clearly 
unreasonable because he 

failed to provide reasons or any 
meaningful explanation as to 
how he arrived at his decision. 
The ERC made similar findings in 
both cases. 


The ERC first noted that neither 
the Record nor the Respondent's 
reasons for the decisions 
contained any information 
regarding what transpired in the 


Conduct Meetings. Therefore, 
the Conduct Meetings - the 
Appellant's only opportunity 

to be heard in person by the 
decision-maker - were rendered 
irrelevant and the Commissioner 
was prevented from considering 
any oral submissions that the 
Appellant may have made. 


The ERC found that the Conduct 
Authority's declarations that the 
allegations were established did 
not constitute reasons as they 
were devoid of any supporting 
rationale or explanation. The 
Conduct Authority failed to make 
any findings of fact, refer to any 
evidence in the Investigation 
Report, address any of the 
Appellant’s written submissions, 
indicate that the Appellant 

had been heard or provide a 
roadmap of his assessment of 
the evidence as to why or how he 
reached his decision. The ERC 
found that the failure to provide 
reasons contravened both the 
CSOs (Conduct) and the Conduct 
Policy, breached the principles 
of procedural fairness and 
rendered the decisions clearly 
unreasonable, and prevented 
the Commissioner from properly 
assessing the appeals. The 

ERC recommended that the 
Commissioner allow the appeals 
and make the finding that, in his 
opinion, the Conduct Authority 
ought to have made. 


In C-007, the ERC found that 

the Record supported a finding 
that the Appellant had made 
inaccurate statements to 
superiors and recommended 
that the Commissioner find that 
both Allegations are established. 


In C-008, the ERC found 

that failing to provide any 
discreditable conduct analysis 
rendered the decision clearly 
unreasonable and prevented the 
Commissioner from determining 
whether the appropriate test 
was considered and applied. 
The ERC further found that the 
Record did not support a finding 
that the Appellant had made 
false, misleading or inaccurate 
Statements to Superiors as 
particularized in Allegation #1. 
However, although the Record 
supported a finding that the 
Appellant made misleading 
Statements, as particularized 

in Allegation #2, the ERC found 
that it did not support a finding 
that such statements constituted 
discreditable conduct. The 

ERC recommended that the 
Commissioner find that both 
Allegations are not established. 


Timeliness of Harassment 
Complaints 

The RCMP has established a 
simplified and streamlined 
process for dealing with 
allegations of harassment. 
The current /nvestigation and 


Resolution of Harassment 
Complaint Policy and the CSOs 
(Investigation and Resolution of 
Harassment Complaints) amended 
the former process for dealing 
with harassment complaints. 


Although a new process has 
been adopted, the limitation 
period for filing a harassment 
complaint within one year of 
the last alleged incident of 
harassment was retained. 

An important difference between 
the legacy provisions and the 
current system is regarding 

the nature of the ERC'S review 
of the harassment cases that 
are referred to it. Under the 
legacy legislation, cases were 
submitted as grievances and the 
ERC reviewed the file “de novo", 
essentially reconsidering or 
“rehearing” the case. With the 
current process, referred files 
are appeals of written decisions 
and the ERC reviews the appeal 
but does not re-hear the case. 


This year, the ERC received 

its first appeals of a written 
decision following a harassment 
complaint investigation in the 
current process - case files 
NC-002 and NC-003. Both 
appeals were from the same 
appellant. 


In both files, the complaint had 
been rejected for not having 
been filed within the time limit 


of one year. The Appellant had 
been on medical leave at various 
times during 2011-2014. In 
November 2012, he accessed his 
medical file and became aware 

of notes of two RCMP Graduated 
Return to Work Program advisors 
contained in his file. Later in 
2012, the Appellant made a 
request to the Respondent that 
the latter initiate an “internal 
investigation" into a number of 
RCMP members regarding alleged 
harassment. The Respondent, 

in February 2014, refused to 
proceed with an investigation 

but invited the Appellant to 

file harassment complaints. In 
February and March 2014, the 
Appellant filed four complaints 

of harassment against other 
members. In February 2015, 

he filed harassment complaints 
against the two Graduated Return 
to Work Program advisors. These 
latter complaints were the subject 
matter of NC-002 and NC-003. 


In NC-002 and NC-003, the 
Appellant conceded that he 
filed his harassment complaints 
outside the time limit. However, 
he argued that there were 
exceptional circumstances that 
prevented him from doing so. 
More particularly, he had health 
issues that prevented him from 
determining that the advisors’ 
actions constituted harassment. 
The Respondent rejected both 
harassment complaints and 


found that, as the Appellant 

had been able to file other 
harassment complaints in early 
2014, his circumstances were not 
exceptional. 


The ERC found that the 
Respondent had not made any 
manifest or determinative errors 
in his appreciation of the facts 
submitted by the Appellant. The 
Respondent took into account 
both the psychological situation 
of the Appellant and the acts 

of the Appellant regarding the 
other harassment complaints 
he submitted during the period. 
The ERC also suggested that 
the /nvestigation and Resolution 
of Harassment Complaint Policy 
and the CSOs (Investigation 

and Resolution of Harassment 
Complaints) be amended to 

use the same terminology in 
respect of when time limits 

for filing a complaint might be 
extended. The Policy refers to 
“extenuating circumstances" while 
the CSOs refer to “exceptional 
circumstances". 


Legacy Legislation Cases 


The ERC typically issues findings 
and recommendations on many 
types of legacy case files each 
year. This was the situation again 
in 2015-16, with files including 
discipline, discharge, financial 
compensation and other appeal 
ISSUES. 


Disciplinary Appeals 


In transitioning from the 
disciplinary regime under the 
former RCMP Act to the conduct 
regime under the new RCMP 
Act, any formal disciplinary 
proceedings with hearings 
initiated prior to November 28, 
2014 are to continue under the 
provisions of the former Act. 
Pursuant to section 45.15 of the 
former Act, before considering 
an appeal of a disciplinary 
adjudication board's decision, 
the Commissioner of the RCMP 
refers the matter to the ERC. 
The ERC reviews the entire 
record of proceedings, including 
the allegations and particulars, 
the hearing transcript, tendered 
evidence, the board's written 
decision, and the parties’ 
appeal submissions. The ERC 
then sends a report to the 
Commissioner of the RCMP and 
the parties containing the Chair's 
findings and recommendations 
on the appeal issues. 


This year, the ERC issued findings 
and recommendations in three 
disciplinary appeal cases, two 
of which are discussed here. In 
D-127, the ERC addressed the 
procedural fairness issue of the 
Member's right to be heard. 

In D-129, the ERC addressed 
whether disciplinary boards 
have jurisdiction to adjudicate 
challenges brought under the 


Canadian Charter of Rights and 
Freedoms (Charter) and to order 
remedies for Charter breaches. 


The Right to Be Heard (D-127) 
A formal disciplinary hearing 
before an adjudication board 
can result in a member 

facing serious consequences. 
Therefore, members subject to 
such hearings must be accorded 
a high degree of procedural 
fairness. This includes the right 
to a full and ample opportunity 
to make submissions on the 
merits of the allegation(s) made 
against a member. 


In D-127, the off-duty Member 
had been drinking and 
approached a private residence 
to use the homeowners 
telephone to complain to 
RCMP dispatchers about a 
personal dispute. An RCMP 
officer responded but the 
Member continued to complain 
to the dispatchers and the 
homeowners. After several 
hours, the Member eventually 
left the residence. 


A disciplinary hearing for 

an Allegation of disgraceful 
conduct ensued. At the close 
of the Appropriate Officer 
Representative’s (AOR) case, the 
Member Representative (MR) 
brought a motion for non-sult, 
arguing that the AOR failed to 
present evidence to support 


some of the essential elements 
of the allegation. Both the AOR 
and MR submitted that, in a 
motion for non-suit, it was not 
the Board's role to weigh the 
evidence, assess its quality or to 
make a finding on the Allegation. 
After hearing the motion and 
adjourning for four hours, the 
Board resumed the hearing. 
However, the Board did not 
render a decision on, or mention, 
the motion for non-suit. Rather, 
it found that the Allegation had 
been established and proceeded 
to the sanction phase of the 
hearing. 


The Member appealed the 
Board's finding on the Allegation, 
contending that she had been 
denied an opportunity to make 
thorough submissions on the 
merits. The ERC found that 

the right to make full closing 
submissions is enshrined in 
subsection 45.1(8) of the former 
RCMP Act, which requires that 
parties be provided with a full 
and ample opportunity to make 
representations. Thus, in failing 
to provide the opportunity 

to make comprehensive 
submissions on the merits of 
the Allegation and the quality 
of the evidence adduced, the 
Board breached the Member's 
right to be heard. The ERC 
recommended that the 
Commissioner of the RCMP 
allow the appeal and obtain 


submissions on the merits of 


the allegation from both parties. 
The Commissioner allowed the 
appeal but, instead of requesting 
submissions, ordered a new 
hearing. 


Can a Disciplinary Board Exclude 
Evidence Obtained in Breach of 
a Charter Right? (D-129) 

In D-129, the off-duty Member 
was arrested for driving while 
impaired. The arresting officer 
found that the Member's 
behavior, both while driving and 
after being pulled over, indicated 
impairment. Following his arrest, 
the Member was detained 

and ordered to undergo a 
breathalyzer test. At his criminal 
trial, the judge acquitted the 
Member after ruling that all 
post-arrest evidence was to be 
excluded as it was obtained in 
breach of the Member's Charter 
rights to be free of unreasonable 
search and seizure and to liberty 
and security of the person. 


At the Member's disciplinary 
hearing, it was agreed by the 
parties that his Charter rights 
had been infringed. The MR 
brought a motion to exclude all 
post-arrest evidence, pursuant 
to section 24 of the Charter. 
Subsection 24(2) requires a 
“court of competent jurisdiction" 
to exclude evidence obtained 
in a manner which infringed 

or denied a Charter right if the 


admission of that evidence 
would bring the administration 
of justice into disrepute. The 
AOR argued that the Board did 
not have jurisdiction to exclude 
evidence. 


The Board found that it was a 
“court of competent jurisdiction" 
for purposes of section 24 of 
the Charter and excluded the 
post-arrest evidence. The Board 
then found that the remaining 
evidence did not establish the 
allegation. The Appropriate 
Officer (AO) appealed the 
decision: 


The ERC found that the Board 
was correct to conclude that 

it was a court of competent 
jurisdiction for purposes of 
Subsection 24(1) of the Charter 
and that it had authority 

to exclude evidence under 
Subsection 24(2). Under the 
former RCMP Act, disciplinary 
boards possess the authority 

to decide questions of law and 
therefore have the authority 

to decide Charter issues. In 
addition, as paragraph 24.1(3)(c) 
of the former Act provides broad 
discretion to boards to admit or 
reject evidence, boards have the 
authority to exclude evidence 
obtained in breach of the Charter. 


The ERC found that the Board 
had properly applied the three- 
part test to determine whether 


the admission of the post- 

arrest evidence would bring the 
administration of justice into 
disrepute. First, the breach was 
significant given the absence of 
reasonable grounds to arrest the 
Member. Second, the impact 

of the breach on the outcome 

of the hearing could have a 
significant professional impact 
on the Member. Finally, society’s 
interest favoured exclusion as 

a reasonable person would not 
accept the admission of the post- 
arrest evidence. 


Lastly, the ERC found that the 
Board correctly concluded 

that the remaining evidence 
failed to establish that the 
Member had been impaired. 
The ERC recommended that 
the Commissioner of the RCMP 
dismiss the appeal and confirm 
the Board's decision. 


Discharge and Demotion 
Appeals 


Under subsection 45.25(1) 

of the former RCMP Act, prior 
to November 28, 2014, when 

a Discharge and Demotion 
Board's decision is appealed, 
the Commissioner of the RCMP 
refers the matter to the ERC 
before considering the appeal. 
The ERC reviews the entire 
record of proceedings, including 
the Notice of Intent and the 
material relied upon by the AO 


to recommend the discharge 

or demotion of a member, 

the hearing transcript and any 
tendered evidence, the board's 
decision, and the parties’ appeal 
submissions. The ERC then 
submits a thorough report to 
the Commissioner of the RCMP 
and the parties that addresses 
the issues arising in the appeal 
and contains the Chair's findings 
and recommendations to the 
Commissioner. 


If a member's performance 

is unsatisfactory, the former 
Act requires that reasonable 
assistance, guidance and 
supervision be provided to 

the member in an attempt to 
improve their performance. 
Therefore, the Force's response 
to performance issues is a key 
consideration when deciding 
whether discharge or demotion 
is warranted. 


The Force’s Obligation to 
Provide Reasonable Assistance, 
Guidance and Supervision 
(R-006) 

This year, the ERC issued 
findings and recommendations 
in one discharge and demotion 
appeal. The central issue in the 
appeal was whether the Force 
had provided the required level 
of assistance, guidance and 
supervision contemplated by 
the Act. 


In R-006, the Member had 
experienced difficulties with 
respect to case management and 
taking charge when responding 
to situations. Supervisors 

tried to assist the Member 
through individual meetings. 
They also paired the Member 
with a colleague. The Member 
was subsequently assigned 

to a new detachment under 
new supervision in an effort to 
improve her performance. Her 
new supervisors provided her 
with assistance, including pairing 
her with a mentor for 11 shifts 
and sending her on patrols with 
other members. Ultimately, the 
Member's supervisors decided 
that her performance remained 
unsatisfactory. 


The Member was served with 

a Notice of Intent to Discharge. 
She requested that a Board 
review her case. The Board 
held a hearing and found that 
the Member had failed to 
perform her duties in a fitting 
manner. The Board pointed to 
evidence which indicated that 
she still had difficulty taking 
charge of situations and showing 
initiative. The Board also found 
that reasonable assistance, 
guidance and supervision had 
been provided, and ordered the 
Member's discharge. 


The Member appealed the 
Board's decision, arguing that 


insufficient efforts had been 


made by the Force to help her 
improve her performance. 


The ERC concluded that there 
was ample evidence of the Force 
providing reasonable assistance, 
guidance and supervision 

to the Member, including 
managers entering comments 

in the Member's electronic file 
records, multiple meetings 

with the Member to discuss 

her performance and provide 
feedback, pairing the Member 
with various members and a 
mentor for practical assistance, 
and transferring her to a new 
detachment. The ERC also found 
that the Board did not commit 
any palpable or overriding errors 
in its assessment of the relevant 
evidence or in the conclusions it 
reached in light of that evidence. 
The ERC recommended that 

the Commissioner of the RCMP 
dismiss the appeal. 


Grievance Reviews 


Under Part Il! of the former 
RCMP Act, a member may submit 
a grievance if the member 

was aggrieved by a decision, 

act or omission made in the 
administration of the Force’s 
affairs. The ERC reviews certain 
types of grievances instituted 
under the former RCMP Act 
where a grievor seeks a review 
of a Level | decision. The former 


RCMP Regulations indicate 
specific kinds of grievances that 
are referred to the ERC. 


Referability - Retroactive 
Corrective Payment of 
Relocation Benefits Project 

This year, the ERC reviewed 
grievances arising from the 
Force’s Retroactive Corrective 
Payment of Relocation Benefits 
Project (Project). The Project's 
objective was to retroactively 
correct discrepancies in 
relocation benefits provided to 
members who were transferred 
between 2001 and 2008. The 
discrepancies resulted from 
inconsistent interpretations and 
applications of the 40-km rule 
for Force-paid transfers under 
the RCMP Integrated Relocation 
Program (IRP). In particular, there 
were different applications of the 
requirement that, to qualify for a 
Force-paid transfer, the distance 
between the Member's principal 
residence and the new workplace 
must be at least 40 kms. 


Under the Project, certain 
criteria were established to 
determine whether a members 
relocation would be eligible for 
reconsideration. In G-601 and 
G-602, each Grievor was denied 
eligibility for the Project, albeit 
for different reasons. They both 
grieved their denials. After their 
grievances were denied at 

Level |, they each sought 


review at Level ll. Their files 
were referred to the ERC and 
the ERC assessed whether it 
had jurisdiction to review the 
grievances. 


The types of grievances that 

are referred to the ERC for its 
review are Set forth in section 36 
of the former RCMP Regulations. 
Subsection 36(d) permits the ERC 
to review grievances relating to 
the Force's interpretation and 
application of the /RP. Thus, 

the question was whether the 
denials grieved involved an 
interpretation and application of 
the /RP. 


The ERC recognized that the 
eligibility criteria for the Project 
were based on the requirements 
of the /RP and that the Project 
itself was intended to correct 
prior errors in the Forces 
administration of the /AP. 
However, to make findings on 
whether the Grievors met the 
eligibility criteria for the Project, 
the ERC would not be reviewing 
the Force's interpretation and 
application of the /RP but its 
interpretation and application 
of a separate, internal initiative 
undertaken by the Force. 
Therefore, the grievances 

were not referable under 
subsection 36(d), or any other 
s. 36 subsection, and the ERC 
had no legal authority to review 
the files. 


Retirement Relocation - 


Maximum Allowable Period 

- Exceptional Medical 
Circumstances 

The ERC considered a grievance 
where, despite the existence 

of exceptional medical 
circumstances, the Grievor's 
request to extend the period 
for completing his retirement 
relocation was denied. The 
facts of the grievance were 
properly described by the Level | 
Adjudicator as both “cruel and 
tragic’. Although the ERC found 
that the denial was consistent 
with the provisions of the RCMP 
Integrated Relocation Program 
(/RP), the ERC suggested an 
alternate resolution which would 
make it possible for the Force 
to financially assist the Grievor 
without contravening policy. 


In G-608, the Grievor indicated 
upon retirement that he 

wished to exercise his right to a 
financially-assisted retirement 
relocation from one province to 
another. The Force agreed that 
he was eligible for a relocation 
within the period set out in 
section 14.01.4 of the applicable 
IRP version: 


Retirement relocation 
provisions under 

Section 79(1), RCMP 
Regulations are available 
only for 2 years after the 
date on which a member 


is discharged. The 
Departmental National 
Coordinator may approve 
a 71-year extension when 
exceptional circumstances 
exist beyond the member's 
control. No additional 
request for extension will 
be accepted beyond the 
third year. Note: Only 
exceptional circumstances 
relating to serious medical 
condition involving a 
member and/or dependents 
will be considered. 


Following the Grievor's 
retirement, his wife developed 
critical health issues requiring 

a multi-year period of medical 
testing which she preferred to 
undergo in one province. In 
light of her exceptional medical 
circumstances, the Grievor 
requested and received a one- 
year extension of his retirement 
relocation period. Once medical 
tests suggested that his wife's 
situation was no longer life- 
threatening, the Grievor started 
Searching for a retirement 
property in the second province. 
However, the Grievor was soon 
diagnosed with a life-threatening 
condition. He sought another 
extension of the retirement 
relocation period to beyond the 
three-year maximum permitted 
by the /RP. The Respondent 
denied the request, noting that 
he did not have the authority to 


grant it. The Grievor recovered 
and, more than three years after 
retiring, paid to move his family. 
His wife died shortly thereafter. 


The Grievor disputed the 
Respondent's refusal to extend 
the retirement relocation period. 
The Level | Adjudicator denied 
the grievance and the Grievor 
sought a Level II review. 


The ERC found that section 14.01.4 
of the /RP clearly prohibited 
extensions beyond the third 
anniversary of a retirement 

and recommended that 

the Commissioner deny the 
grievance. However, the ERC 
also pointed out that it was open 
to the Commissioner of the 
RCMP to consider the Grievor's 
eligibility to receive a grant from 
the RCMP Benefit Trust Fund 

to cover verifiable retirement 
relocation expenses. 


The Commissioner agreed with 
the ERC that it was appropriate 
to deny the grievance and to 
consider an RCMP Benefit Trust 
Fund grant to recover what 
would otherwise have been 
standard retirement relocation 
expenses. He directed that the 
Respondent provide the Grievor 
with the relevant policies and 
assist the Grievor in filing an 
application with the Secretary, 
Benefit Trust Fund, National 
Headquarters. 


Outreach and 
Communications 


Outreach and communications 
are important components of 
the ERC’s work. They support 
the ERC'S contributions to fair 
and transparent employment 
and labour relations decisions, 
RCMP member and manager 
knowledge and awareness of 
workplace issues, accountability 
and workplace health in the 
RCMP. 


Publications and Website 
Information 


The ERC Communiqué provides 
regular updates through 
summaries of ERC findings and 
recommendations, as well as 
summaries of final decisions 

of the Commissioner of the 
RCMP. It is distributed to RCMP 
detachments and other RCMP 
offices across Canada and is 
posted on the ERC website. Two 
Communiqués were published 
and distributed in 2015-16. 


The ERC home website 
(www.erc-cee.gc.ca) offers an 
extensive, searchable database 
containing summaries of ERC 
findings and recommendations 
along with summaries of final 
decisions of the Commissioner 
of the RCMP. The website 

also contains the ERC’s most 


requested articles, discussion 
papers and specialized reports 
highlighting key issues related to 
the work of the ERC. 


Information on the ERC and its 
work is now available through 
Canada.ca. The information is 
set forth on a new “topic page” 
entitled, /ndependent oversight and 
review of the RCMP, as part of the 
Policing, justice and emergencies 
“theme” content on Canada.ca. 
The page was produced 
collaboratively with Public Safety 
portfolio partners. The migration 
of all web content from the ERC's 
current website to Canada.ca is 
underway and expected to be 
completed in 2016. 


Outreach and Engagement 
Activities 


Outreach activities with the 
RCMP have historically included 
information sessions provided 
to RCMP members in National 
Headquarters, Divisional 
Headquarters and detachments. 
The ERC also participates in and 
supports RCMP training. 


In 2015-16, the ERC Chair visited 
the RCMP training academy 
(“Depot" Division) in Regina and 
spoke with senior officers and 
cadets. In January 2016, the 
Chair and ERC staff provided 

an information and discussion 


session at RCMP National 
Headquarters for managers who 
are responsible for supporting 
the Force’s recourse system 

in the RCMP Divisions across 
the country. ERC staff also 
participated in an RCMP internal 
review of the first year of the 
administration of the recourse 
regime under the current 
legislation. 


In October 2015, the ERC had 
the opportunity to discuss police 
oversight, independent review 
and the ERC program with a 
delegation of foreign officials to 
assist their efforts to develop 
accountability mechanisms for 
national police services. 


Responses to Requests for 
information 


The ERC receives requests for 
information about its program 
and activities from the public, 
media, other government 
organizations and RCMP 
members. The ERC received and 
responded to 143 requests in 
2015-16: 


- just over half came from the 
RCMP (current RCMP members, 
RCMP labour relations 
personnel or retired members), 
who most often enquired 
about the status of a referred 
file or had questions about the 
role of the ERC; 


- members of the public were 
the second largest group 
of requesters, and typically 
sought general information 
about the ERC program. 


The ERC provided an answer to 
each request within one day in 
almost all occasions. When there 
was a need to undertake research 
or verifications, the response was 
provided as soon as possible. 


Requests for Information by Source 


Number of Requests 


RCMP RCMP Labour 


Relations Personnel 


Public Media Other Government 


Organizations 


Source of Request 


Corporate 
Management and 
Planning 


The ERC must meet a range of 
accountability, reporting and 
other management requirements, 
Statutory and otherwise, just 

as large organizations do. The 
applicable requirements include 
delegated human resources 

and financial authorities, 
information management, access 
to information and privacy, 
communications, procurement, 
accommodations, audit and 
internal reviews. 


In 2015-16, as in previous years, 
a wide scope of corporate 
services infrastructure and 
support was provided to the ERC 
by Public Safety Canada under a 
memorandum of understanding. 
The ERC also received support 
and advice from the small agency 
and administrative tribunal 
communities. 


A renewed Management 
Resources and Results Structure 
(MRRS) was completed and will 
be reflected in ERC estimates 
reporting, beginning with the 
Report on Plans and Priorities 


for 2016-17. The changes made 
to the MRRS support the ERC'S 
focus on results and continous 
improvement. 


The ERC shared information 
with other federal agencies and 
departments on the key features 
of its Case Review Processing 
Initiative through the Treasury 
Board of Canada Secretariat-led 
Business Process Modernization 
initiative, as part of Blueprint 
2020 efforts. 
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PART III — Operational Outlook 


The ERC faces significant 
challenges to its operations 
in the coming years. Our 
backlog of cases increased 
substantially in 2015-16 

and we anticipate further 
increases as we receive 
current and legacy referrals 
over the next several years. 
The potential delays in the 
issuance of findings and 
recommendations by the ERC 
pose a serious risk to the 
integrity of the ERC program. 


Maintaining the integrity 
of the appeal review 
program will be the 
primary management 
challenge for the ERC 


The ERC total caseload for legacy 
and current legislation cases 
combined was 130 at the end 

of 2015-16 - a 100% increase 
from 65 at the end of 2014-15. 
The majority of the increase Is 
attributable to an exceptionally 
large number of referrals of 
legacy cases from the RCMP (81) 
during the year. 


In addition, the number of cases 
referred to the ERC in future 
years is projected to double 
compared to historical rates. 
The average number of referrals 


historically was approximately 
35 (all legacy files). This will 

rise to an estimated 80 cases 
per year for legacy and current 
legislation cases combined. The 
level of referrals is expected to 
continue for the next five years 
(approximately) until legacy files 
at the Force are all processed. 


The increased number of 
referrals created operational 
pressure for the ERC by the 

end of 2015-16. Delays for the 
completion of files - already 
longer than acceptable - have 
Started to rise. Based on current 
estimates, a typical two to three 
year average wait time for the 
completion of referred legacy 
cases may double. Similarly, 

a wait time of several months 

for the completion of current 
legislation cases in 2015-16 could 
increase by up to a year each 
year. The ERC is working with 
the RCMP to refine projections 
to support management and 
planning. 


The concept of timely review of 
referred cases is critical to the 
mandate of the ERC. We will 
continue to focus on program 
improvement and efficiency. 
However, it is clear that such 
improvements alone will not 
address the pressure of the 


existing caseload and the 
anticipated increases in the 
numbers of referrals in future 
years. 


ERC case review practices 
are being monitored, 
tested and adjusted to 
support performance 
with a continuing focus 
on enhancing efficiency 


The ERC implemented a Case 
Review Processing Initiative in 
2014-15 to enhance its case 
review practices and efficiency. 
The initiative is ongoing and 
there has been some success 
to date. Over the past two fiscal 
years, the ERC has increased 

its average case review results 
(34 files completed per year) 
compared to historical rates 
(28 files completed per year). 
We achieved the increase while 
managing the transition to work 
under the new legislation and 
continuing to receive legacy 
cases. 


Cases are generally processed 

in the order in which they are 
received by the ERC, in the 
interests of fairness and equity. 
However, the ERC has prioritized 
cases to improve efficiency 

and to recognize the differing 
impacts our delays occasion on 
the members involved and the 
organization (e.g. for disciplinary 


files where the sanction would 


be dismissal, for files involving 
discharge or when a member's 
pay and allowances have been 
Suspended). In addition, the ERC 
has prioritized cases involving 
preliminary issues (Such as 

time limit questions, the issue 

of whether a matter is actually 
referable to the ERC). These 
cases can often be processed 
quickly and it is important to 
remit them to the RCMP to allow 
the case to proceed efficiently 
through the internal RCMP 
system. 


The ERC is continuing to develop 
its framework to assign priority 
for its case reviews, recognizing, 
in particular, that sanctions 
under the current legislation 
apply to members immediately 
(not pending appeal decisions, as 
for legacy cases). 


A number of adjustments to 
case review practices and 
management were introduced 
in 2015-16. They included 
streamlining processes to 
introduce flexibility to address 
different kinds of cases and 
setting and reviewing file 
completion targets. Additional 
projects will be pursued in 
2016-17 to improve output, 
for example taking advantage 
of opportunities presented by 
similar files that may be efficiently 
reviewed together rather than 


individually. In setting case 
priorities, the ERC remains 
cognizant of any possible effects 
on equity and fairness. 


The ERC will be 
establishing service 
standards and reporting 
publicly on them 


The ERC has committed to 
ensuring that service standards 
with time limits for the 
completion of case reviews will 
be established based on the 
most reliable and complete 
information at its disposal. 
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With that in mind, the ERC has 
identified the end of 2016-17 

as the target for setting and 
making public initial service 
Standards with time limits for the 
completion of case reviews. We 
anticipate that the time frame 
of the end of the 2016-17 fiscal 
year will permit the standards 

to be underpinned by an 
acceptable understanding of the 
nature and complexities of the 
cases that the ERC will receive in 
future years. Standards will be 
developed for both current and 
legacy legislation cases and will 
be an important accountability 
and program management tool. 


ANNEX A 
List of Laws, Regulations and Orders 


Laws 
RCMP Act 
Enhancing Royal Canadian Mounted Police Accountability Act 


Regulations 

Under the RCMP Act (in force as of November 28, 2014) 
RCMP Regulations (SOR/2014-281) 
Regulations Prescribing an Oath of Secrecy (SOR/2014-280) 
RCMP Stoppage of Pay and Allowances Regulations (SOR/84-886) 
RCMP External Review Committee Rules of Practice and Procedure (SOR/88-313) 
Royal Canadian Mounted Police External Review Committee Security and 
Confidentiality Regulations (SOR/88-397) 


Under the RCMP Act (prior to November 28, 2014) 
RCMP Regulations (SOR/88-361) 


(Selected) Commissioner's Standing Orders 

Under the RCMP Act (in force as of November 28, 2014) 
Commissioner's Standing Orders (Conduct) (SOR/2014-291) 
Commissioner's Standing Orders (Employment Requirements) (SOR/2014-292) 
Commissioner's Standing Orders (General Administration) (SOR/2014-293) 
Commissioner's Standing Orders (Grievances and Appeals) (SOR/2014-289) 
Commissioner's Standing Orders (Investigation and Resolution of 
Harassment Complaints) (SOR/201 4-290) 


Under the RCMP Act (prior to November 28, 2014) 
Commissioner's Standing Orders (Grievances) [Repealed] (SOR/2003-181) 
Commissioner's Standing Orders (Representation), 1997 [Repealed] 
(SOR/97-399) 
Commissioner's Standing Orders (Disciplinary Action) [Repealed] (SOR/88-362) 
Commissioner's Standing Orders (Classification Redress Process for 
Members) (SOR/2001-248) 
Commissioner's Standing Orders (Practice and Procedure) [Repealed] 
(SOR/88-36 7) 
Commissioner's Standing Orders (Qualifications) [Repealed] (SOR/88-366) 
Commissioner's Standing Orders (Dispute Resolution Process for 
Promotions and Job Requirements) [Repealed] (SOR/2000-141) 
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ERC Case 
_ Number 


_C-001 


fix 


C002 


c-003 


ANNEX B 
Overview of ERC Findings and 
Recommendations in 2015-16 


Subject Matter of the Appeal (Code of 
Conduct Section) / Key Issues 


Unauthorized use of government-issued 
equipment and property (s. 4.6); fail to provide 
complete, accurate and timely accounts 

(s. 8.1); and fail to obey lawful order (s. 3.3). 
Forfeiture of annual leave imposed. 


Whether the ERC has jurisdiction to review the 
appeal. 


Discreditable conduct - inappropriate 
handling of firearms (s. 7.1). Forfeiture of 
annual leave imposed. 


Whether the ERC has jurisdiction to review the 
appeal. 


Making false, misleading or inaccurate 
statements to another member of the Force 
concerning an investigation ($8.1), Forfeiture 
of annual leave imposed. 


Whether the ERC has jurisdiction to review the 
appeal. 


ERC Findings and 
Recommendations 


The ERC has no legal authority 
to review the appeal. 


Forfeiture of annual leave is 
not a conduct measure that 
renders an appeal referable 
to the ERC under s. 45.15(1) 
of the Act. 


The ERC has no legal 
authority to review the 
appeal. 


Forfeiture of annual leave is 
not a conduct measure that 
renders an appeal referable 
to the ERC under s. 45.15(1) 
of the Act. 


The ERC has no legal 
authority to review the 
appeal. 


Forfeiture of annual leave is 
not a conduct measure that 
renders an appeal referable 
to the ERC under s. 45.15(1) 
of the Act. 


C-004 


C005 


Making vulgar, offensive and sexist comments 
in presence of other members (s. 2.1). 
Forfeiture of annual leave imposed. 


Whether the ERC has jurisdiction to review the 
appeal. 


Discreditable conduct - operating police 
vehicle in a manner dangerous to the public 
resulting in a collision (s. 7.1). Forfeiture of 
annual leave imposed. 


Whether the ERC has jurisdiction to review the 
appeal. 


C-006 


Discreditable conduct - inappropriate off-duty 
behavior (s. 7.1). Forfeiture of pay imposed. 


Appeal of the finding of misconduct and of the 
conduct measure imposed. 


Sufficiency of the Conduct Authority's reasons 
for decision. 


Appropriate test for establishing discreditable 
conduct. 


Proportionality of conduct measure imposed. 


The ERC has no legal 
authority to review the 
appeal. 


Forfeiture of annual leave is 
not a conduct measure that 
renders an appeal referable 
to the ERC under s. 45.15(1) 
of the Act. 


The ERC has no legal authority 
to review the appeal. 


Forfeiture of annual leave is 
not a conduct measure that 
renders an appeal referable 
to the ERC under s. 45.15(1) of 
the Act. 


Due to the insufficiency of the | 


Conduct Authority's reasons 
for the decision, allow the 
appeal of the finding of 
misconduct. 


Recommend that the 
Commissioner make a finding 
- with reasons - that the 
allegation is established (per 
s. 45.16(2)(b) of the Act). 


Uphold the conduct measure 
imposed. 


| €-007 


Making false, misleading or inaccurate 
Statements to a superior (s. 8.1). Multiple 
conduct measures imposed, including a 
forfeiture of 10 days’ pay. 


Appeal of the finding of misconduct and of the 
conduct measures imposed. 


Sufficiency of Conduct Authority's reasons for 
decision. 


Conduct Authority considering irrelevant 
aggravating factors in determining conduct 
measures. 


Whether the conduct measures imposed 
were proportional to the seriousness of the 
misconduct. 


Due to the insufficiency of the 
Conduct Authority's reasons 
for the decision, allow the 
appeal of the finding of 
misconduct. 


Recommend that the 
Commissioner make a finding 
- with reasons - that the 
allegations are established 
(per s. 45.16(2)(b) of the Act). 


Allow the appeal of the 
forfeiture of 10 days’ pay. 
Consistent with published 
Force guidelines, impose a 
forfeiture of from three to 
seven days’ pay to address 
both allegations. 


Confirm the remaining 
conduct measures imposed. 


Discreditable conduct - allegations of making 
false, misleading or inaccurate statements to a 
superior. Multiple conduct measures imposed 
including a forfeiture of five days’ pay. 


Appeal of the findings that the allegations 
were established and of the conduct measures 
imposed. 


Insufficiency/lack of Conduct Authority's 
reasons for decision. 


Due to the insufficiency of the 
Conduct Authority's reasons 
for the decision, allow the 
appeal of the findings of 
discreditable conduct. 


Recommend that the 
Commissioner make a finding 
- with reasons - that the 
allegations of discreditable 
conduct were not established 
(per s. 45.16(2)(b) of the Act). 


Rescind all conduct 
measures. 


C-009 Failing to act with integrity, fairness and 
impartiality, compromising or abusing 
authority, power or position (s. 3.2); engaging 
in harassment (s. 2.1). Forfeiture of annual 
leave imposed. 


Whether the ERC has jurisdiction to review the 
appeal. 


ERC Case Subject Matter of the Appeal / Key Issues 
Number 


of the Act. 


ERC Findings and 


NC-001 Appeal of decision to stop the Member's 
pay and allowances while the Member is 
suspended from duty due to suspected 
criminal activity. 


Standard of proof required for a finding that 
a Member was “clearly involved” in the alleged 
misconduct. 


The ERC has no legal 
authority to review the 
appeal. 


Forfeiture of annual leave is 
not a conduct measure that 
renders an appeal referable 
to the ERC under s. 45.15(1) 


Recommendations 
Allow the appeal. 


The Respondent erred in law 
by not applying the “balance 

of probabilities” standard of 

proof. 


However, there is sufficient 
evidence that, on a balance 
of probabilities, the Member 
was Clearly involved in the 
alleged conduct. Therefore, 
remit the matter to the 
Respondent for a new 
decision applying the correct 
standard of proof. 


NC-002 Appeal of the decision to dismiss the 
harassment complaint because the complaint 
was not filed within the one-year time limit. 


Dismiss the appeal. 


The complaint was filed after 
the time limit expired. No 
exceptional circumstances 
to justify extending the time 
limit. 


_ NC-003 


_ Number 


0.127 


M D-128 


Appeal of the decision to dismiss the 


: ERC Case 


harassment complaint because the complaint 


was not filed within the one-year time limit. 


Former RCMP Act 


Subject Matter of the Appeal / Key Issues 


Dismiss the appeal. 


The complaint was filed after 
the time limit expired. No 
exceptional circumstances 
to justify extending the time 
limit. 


| Decision Appeals 


ERC Findings and 
Recommendations 


Disgraceful conduct - off-duty intoxicated 
behavior in public. 


Member appeal of the Board's finding that the 
allegation was established. 


Procedural fairness - whether the Board 
breached the Member's right to be heard 
by not providing the Member with a full and 
ample opportunity to make submissions 
regarding the allegation. 


Disgraceful conduct — off-duty shoplifting. 
Allegation admitted. 


Member appeal of the sanction imposed: 
a direction to resign within 14 days or be 
dismissed. 


Whether the Board erred by rejecting a 
psychologist’s expert evidence, making 
unsupported findings of fact, improperly 
weighing mitigating circumstances OF 


disregarding the principle of parity of sanction. 


Allow the appeal. 


The Board breached the 
Member's right to be heard. 


Recommend that the 
Commissioner obtain 

written submissions from 

the parties on the allegation 
and then make the finding 

on the allegation that, in the 
Commissioner's opinion, the 
Board should have made (per 
s. 45.16(2)(c) of the Act). 


Dismiss the appeal. 


The Board provided clear 
reasons for, and did not 
err in, rejecting the expert 
evidence. 


The Board did not make any 
manifest and determinative 
errors in evaluating evidence, 
in weighing mitigating 
circumstances or in imposing 


sanction. 


Da 


ERC Case 
Number 


R-006 


Disgraceful conduct - off-duty impaired 
driving. 


Appropriate Officer appeal. 


The Board excluded evidence after finding that 


the Member's Charter rights were breached. 


The Board also determined that there were 


no signs of physical impairment and that the 
Member's conduct was not disgraceful. The 
allegation was not established. 


Appeal of the Board's findings that: 
- it had jurisdiction to hear and decide Charter 
issues and grant remedies; and 
- the remaining evidence was insufficient to 
establish the allegation. 


Subject Matter of the Appeal / Key Issues 


Member appeal of a decision to discharge the 


Member for failing to properly perform duties. 


Whether the Force fulfilled its obligations to 
provide reasonable assistance, guidance and 
supervision to the Member. 


Dismiss the appeal and 
confirm the Board's decision. 


Adjudication Boards are 
courts of competent 


jurisdiction to grant Charter 


remedies and may exclude 
evidence. 


The Board did not err 

in deciding to exclude 
evidence or in finding that 
the allegation was not 
established based on the 
remaining evidence. 


ERC Findings and 
Recommendations 


Dismiss the appeal. 


The Force met its obligations. 


| ERC Case 


._ Number 


_G-60! 


| G-602 


_ G-603 


Grievance Decision Reviews 


Subject Matter of the Grievance / Key Issues 


ERC Findings and 
Recommendations 


Decision that the Grievor’s 2007 relocation 

at personal expense was ineligible for 
reconsideration under the Force's Retroactive 
Corrective Payment of Relocation Benefits 
Project (the Project). 


Whether the ERC has jurisdiction to review the 
grievance. 


The ERC has no legal 
authority to review the 
grievance. 


The Respondent's decision 
involved interpreting and 
applying the Project's 
eligibility criteria; not the 
RCMP Integrated Relocation 
Program. The file is not 
referable to the ERC. 


Decision that the Grievor's 2000 relocation 

at personal expense was ineligible for 
reconsideration under the Force's Retroactive 
Corrective Payment of Relocation Benefits 
Project (the Project). 


Whether the ERC has jurisdiction to review the 
grievance. 


The ERC has no legal 
authority to review the 
grievance, 


The Respondent's decision 
involved interpreting and 
applying the Project's 
eligibility criteria; not the 
RCMP Integrated Relocation 
Program. The file is not 
referable to the ERC. 


Notice of Intention to Discharge for physical or 
mental disability. 


Whether the Member has standing to grieve. 


Deny the grievance. 


The Member has no standing 
because interim steps in a 
medical discharge process 
are not grievable. 


G-604 


Relocation flight expenses denied. 


Flights were not booked through the 
Government Contracted Travel Service 
(GCTS) for spouse’s House Hunting Trip and 
dependents’ travel to the new location. 


Whether the denial was consistent with the 
RCMP Integrated Relocation Program (IRP). 


Allow the grievance. 


Reimburse the Grievor 
for family members’ flight 
expenses. 


There were exceptional 
circumstances that prevented 
the Grievor from using the 
GCTS. The flight expenses fell 
within the intent of the /RP. 


G-605 


Relocation expense denied. 


Expense incurred for cancelling dependent's 
high school graduation trip. 


Whether the denial was consistent with the 
RCMP Integrated Relocation Program (IRP). 


Deny the grievance. 


This expense was not a 
sundry relocation expense 
under the /RP and there were 
no exceptional circumstances 
justifying reimbursement. 


G-606 


Decision to process the Grievor's Vacation 
Travel Assistance (VTA) claim at a particular 
rate. 


Whether the decision was consistent with the 
Treasury Board's rates published pursuant 
to its Isolated Posts and Government Housing 
Directive (IPGHD). 


G-607 


Administrative medical discharge. 

Whether the Level | Adjudicator had 
jurisdiction to decide the matter. Whether the 
Adjudicator breached procedural fairness. 


Whether the grievance was presented in time. 


Deny the grievance. 


The /PGHD was properly 
applied. 


Deny the grievance. 

The Level | Adjudicator had 
jurisdiction and did not 
breach procedural fairness. 


Time limit was not met. 


q 
Bis 
RE: Li 


_G-609 


e611 


Retirement relocation benefits. 


Denial of the Grievor's request for a second 
extension of the retirement relocation period 
to beyond the maximum period permitted by 
the RCMP Integrated Relocation Program (IRP). 


Whether exceptional medical circumstances 
justified extension. 


Deny the grievance. 
The /RP was properly applied. 


The Commissioner may 

wish to consider examining 
the Grievor's eligibility for a 
grant from the RCMP Benefit 
Trust Fund to cover verifiable 
retirement relocation 
expenses. 


Denial of a transfer allowance under the RCMP 
Integrated Relocation Program. 


Time limit - whether the grievance was 
presented within 30 days of when the 
Grievor knew or ought to have known he was 
aggrieved. 


Deny the grievance. 


Time limit was not met. 


Denial of Grievor's request for a retroactive 
Private Accommodation Allowance. 


Whether the grievance was presented in time. 


Commuting expenses claim denied. 


Whether the expenses were subject to 
reimbursement under any policy. 


Allow the grievance. 
Time limit was met. 


Return the grievance to Level | 
for consideration of the 
merits. 


Deny the grievance. 


The decision was not 
inconsistent with policy; the 
RCMP Integrated Relocation 
Program does not apply; 
and, the expenses are not 
reimbursable under the 
RCMP Travel Directive or the 
National Joint Council Travel 
Directive. 


Vacation Travel Assistance (VTA) claim denied. 


Deny the grievance. 


The /PGHD was properly 
applied. The VTA claim was 
not submitted in time. 


The Grievor is responsible for 
being familiar with the /PGHD. 


Suggest that the 
Commissioner ensure that 
members are fully informed 
of benefits and entitlements 
available under the /PGHD 
and that affected members 
receive the comprehensive 
information package referred 
to in the /PGHD, 


G-612 
Whether the claim was submitted in time 
pursuant to the /solated Posts and Government 
Housing Directive (IPGHD). 

G-613 Bilingual bonus. 


Time limit - whether the grievance was 
presented within 30 days of when the 
Grievor knew or ought to have known he was 
agerieved. 


The language rights of respondents. 


Deny the grievance. 
Time limit was not met. 


Suggest that the 
Commissioner remind the 
Office for the Coordination 
of Grievances to respect 
both parties’ official language 


rights. 
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ANNEX C 
Staff and Contacts 


Staff in 2015-16 * 


Josh Brull, Counsel 

Jamie Deacon, Executive Director 

Lorraine Grandmaitre, Manager, Corporate Services 
Martin Griffin, Counsel 

Jill Gunn, Counsel 

Jonathan Haig, Administrative Officer 

Caroline Verner, Counsel 

Elizabeth M. Walker, Chair 


* includes secondments and term employees 


Contact Information 


P.O. Box 1159, Station B 
Ottawa, Ontario 


K1P 5R2 

Telephone: 613-998-2134 
Fax: 613-990-8969 
E-mail: org@erc-cee.gc.ca 


Internet:  Wwww.erc-cee.gc.ca 
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